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ENACTED by the Parliament of Botswana.

PART I
PRELIMINARY

1. This Act, which may be cited as the Income Tax Act, 1973, Shot tile.
shall come into force on the st July, 1973, and shall apply o the | "0
assessment ol income of the tax year ending on the 30th June, 1974, pticarion
and of subsequent 1ax vears.

2. in this Act, unless the context otherwise requives - Inter-

pLeGiien

Taccounting period”. in relation to any person, means the period
for which the person makes up the accounts ol his business:

“agent” incledes any partnership, company oy other body ol
persons, corpoyate or unincorporate, which is acting asan agent;

“Appeals Committee” means an Income Tax Appeals Commitiee
constituted under the Eleventh Schedule.



“approved benefit fund” means a fund which, in respect of any tax
yvear, the Commissioner is satisfied is o permanent fund éena
Jide established for the purpose of providing sickness, accident
or unemployment benefits for its members, or mainly for such a
purpose, and also for the purpose of providing benefhis (ot the
widows, children, dependants or nominees ofdeceased members;

“approved superannuation fund” means a superannuation, pension,
provident, widows’ or orphans’ fund established by law or a
fund approved by the Commissioner, where in respect of a 1ax
year he is satisfted that the fund is -

faj a permanent tund bona fide established for the purpose of
providing pensions, annuities or other benciits for em-
plovees on retirement from employment, or for widows,
children, dependants or nominees of deceased emplovees,
or tor both such purposes;

fh) o fund, the rules of which provide that -

{1

i

fiv)

(vi}

all annual conunibutions of a recurrent nature o the
fund shall be in accordance with speciited scales:

(1 membership of the fund throughouwt the period of

emplovment shall be o condition of the emplovment
by the emplover of all persons ol the class or classes
specified therein who enter his employment on or
after the dawe upon which the (und comes inw
operation;

persons who immediauely priov o the date upon
which the fund comes into operation were emploved
by the employer and who on such date all within the
class or classes specified mav, on applicaion made
within twelve months [rom the daie upon which the
[und comes into operation, be permitted o become
members thercol on such conditons as mayv be
speciited in the rules of the fund:

the fund will invest in Bowtswana such part of s
assets as may from ume 0 dme bhe prescribed by the
Minister under secuon [31:

* the fund will be adiminisiered m such a manner as to

preciude the employer [rom controlling the manage-
ment or assets of the fund and from deriving any
monetary advantage from moneys paid into or out of
the fund: and

the Cornmissioner shal! be notified of all amendments
of the rules; and

{¢) being administered in accordance with the rules ot such
fund,



and in this definition ~

{A) nothing shall preclude the Commissioner from approving
a fund by reason only that the rules of the fund provide for
the return in certain circumstances of comtributions pard
to the fund;

(B) ““member’” means a person who as an employee contributes,
or in respect of whom contributions to the fund are made,
and “membership of the fund” shall be construed accord-
ingly:

“assessable income” means assessable income as defined in section
36;
“assessed loss’” means an assessed loss determined under section 80;

“assessment”’, in relation to any person, means a determination by
the Commissioner —

{a) of the amount of taxable income upon which tax is charge-
able;

(b} of the amount of any loss allowable as a deduction in a
subsequent tax year; or

{¢) that no tax is chargeable,

and includes an additional assessment, a reduced assessment or
a provisional assessment;

“associated company”’, in relation to the exemption under the
Second Schedule of dividends paid by any such company to a
resident public company, means a company in which a resident
public company holds more than fifty percentum of every class
of equity share;

“‘associated person’ means -

(a) in relation to any individual carrying on mining operations,
any relative or partner of that individuval; and
(6) in relation to any company carrying on mining operations,
any other company if either of those companies has control,
directly or indirectly, of the other or if both such companies
are controlied, directly or indirectly, by the same person
Ov persons;
“building society” means a building society registered under the
Building Societies Proclamation, 1961 ; (36 of 1961)
“husiness’” means any business, trade, venture, profession or vocation
and includes the letting of any property: and in the case of -
fa) a company, all amounts accrued to that company shall be
deemed to have accrued from one business:
(&) a person other than a company, where separate businesses
are carvied on by that person, all amounts accrued there-
from shall be deemed to have accrued {rom separate



sources unless, upon application by that person, the
Commissioner is satisfied that 1t 1s reasonable that more
than one of the business activities should be treated as
constituting one source and in such event all amounts
accrued therefrom shall be deemed 10 have accrued from
one business:

Provided that nothing in paragraphs (a)} or () of this
definition shall apply 10 amounts accrued from farming or
mining;

“chargeable income™ means chargeable income as ascertained
in accordance with Parc VI ;

“child™, in relation to an individual, includes a lawfully adopted
child and a step-child;

“Commuissioner” means the Commissioner of Taxes appointed under
section 3 (1);

“ecompany” includes —

(a)
(b)
(¢)

any body corporate;
any spectited corporation; and

any association or society whether incorporated or regis-
tered or not,

but does not include a partnership;

“Denuty Commissioner” means the Deputy Commissioner of Taxes
appointed under sectton 3 (1);

“dividend” means any amount distributed, whether in cash or
otherwise, by a company 1o 1ts shareholders; and in this
deftnition the expression “‘amount distributed” includes —

fa)

(b)

(c)

(d)

in reladon to a company that s being wound up or
liquidated, any amount distribuied other than an amount
representing a veturn of capital:

in relation to a company that is not heing wound up or
liguidated, any profits distributed, whether of a capital
nature or not, including an amount equal o the nominal
value of any bonus shares, debentures or securities awarded
1o the shareholders:

in the event of the partial reduction of the capital of a
company, any cash or the value of any property which is
given to a shareholder in excess of the amount by which
the nominal value of the shares of that shareholder is
reduced ; and

m the event of the reconstruction of a company, anv cash
or the value of any property which is given o a shareholder
in excess of the nominal value of the shares held by him
before the reconstruction,



and where a dividend consists of property other than cash it
shall be deemed to be of an amount equal to the market value
of the property at the time of the distribution of the dividend;

“employment” means any employment in which the relationship
of master and servant subsists, or an appointment or office,
whether public or not and whether or not that reladonship
subsists; and the terms “employee” and “emplover™ shall,
save for the purposes of the Sevemih Schedule, be construed
accordingly;

“employment income”, in relation to any person, means the gross
amount, whether in cash or otherwise, accrued or deemed to
have accrued to such person from employment;

“equity share capital”, in relation to the share capital of a company,
means its issued share capital excluding any part thereof which
does not carry any right to paruicipate beyond a specified
amount in any distribution by way of dividend or capital made
by the company; and the expression “equity share’ shall be
construed accordingly;

“executor’” means the executor, administrator or other person
administering or managing the estate of a deceased person;

“farming’’ means the carrying on of farming operations commer-
cially for the purpose of profit-making by sale and includes
livestock, agricultural and pastoral farming;

“gross income” means gross income as defined in section 9;

“industrial building” means any building —~

(a) which contains and is used solely or mainly for the purpose
of operating machinery;

(6} which is on the same premises as any building to which
paragraph {e} applies and in respect of which the Commis-
sioner is satisfied that depreciation is caused by reason of
the operation of machinery installed in that other building;

(¢) in respect of which the Commissioner is satished that
depreciation is caused by reason of the use of chemicals,
corrosive substances, furnaces of any kind or any substance
or thing directly used in the particular business of which
the building forms an integral and essential part;

(d) erected and used for carrying out industrial research,
including scientific experiments, into new or improved
methods of manufacture;

(¢) in respect of which, by reason of the nature of the business
carried on, the Commissioner is satishied is used for
industrial purposes; or

(f) erected and used as an hotel,



and includes any structure or work of a permanent nature
directly related or attached 10 such a building;

“livestock’ includes cattle, sheep, goats, horses, donkeys, mules,
pigs and poultry;

“marital status” means the status of a married person or an un-
married person;

“married person” means any person who —
{e) is married, by law or custom, and is not separated; or

(b) is widowed, divorced or separated, but who is wholly or
substantially maintaining a dependent child of the
marriage or former marriage throughout the tax year,

and the terms “married man’, “married woman™ and ‘“‘un-
married person” shall be construed accordingly; and in this
definition “dependent child” means a child who, on the last
day of the tax year, was —

(1} not over the age of eighteen years; or

(11} not over the age of twenty-four years and who was
receiving full-time education at or from a school,
college, university or other educational establishment
or from a twutor, or was serving under articles or
indentures with a view to qualifying in a trade or
profession

“mineral” means any constituent of the crust of the earth whether
lying on the surface of the earth or which can be obtained by
mining, digging, drilling, quarrying or other operations and
includes precious metals, precious stones, semi-precious stones,
oil shale, natural oil, natural gas, bituminous shale and salt
but does not include -

{a} water; and

(b) soil, sand, clay, gravel or stone {other than limestone or
marble) if these mineral substances are extracted for the

purposes of agriculture, fencing, building, road making or
other construction activities;

“mining capital expenditure” means expenditure incurred by any
person in carrying on mining operations —

(a) on the acquisition of a mineral, mining or prospecting
right or mining or prospecting information from another
person; and the expenditure incurred in such acquisition
shall be deemed 1o be the amount for which such property
was disposed of, or deemed 1o have been disposed of, for
purposes of section 30;

() on preparing a site for such mining operations;
(¢) on buildings, structures, works of a permanent nature,



other improvements, plant or machinery necessary for the
carrying on of such operations;

(d} on providing, or by way of contribution to the cost of
providing, water, light or power for use on, access to or
communication with the site of mining operations carried
on or to be carried on by that person;

(e} on residential accommodation and welfare facilities for
employees;

(f} on general administration and management directly con-
nected with such mining operations, including vehicles,
office machinery and furniture and any interest payable
on any loan utilized to finance such operations whether
incurred prior to or during the carrying on of such oper-
ations or during any period in which such operations are
not carried on; and

{(g) on capital assets acquired for use in relation to prospecting
operations carried on by the miner after commencement
of mining operations;

“Mining Commissioner” means the Mining Commissioner ap-
pointed under the Mines and Minerals Act, 1967;

“mining operations’’ means mining operations carried on by any
person on a mining property in Botswana for the extraction of
minerals from their natural site and thelr treatment, trans-
portation or storage;

(50 of 1967)

“mining or prospecting information’ means geological, geophysical
or technical information, being information that relates to the
presence, absence or extent of deposits of minerals in an area
or is likely to be of assistance in determining the presence,
absence or extent of such deposits, and has been obtained from
prospecting or mining for minerals;

“mining or prospecting right”’ means a mining right or prospecting
right acquired under the Mines and Minerals Act, 1967, or an (50 of 1967)
authority as the holder of mineral rights or from such holder of
mineral rights 10 mine or prospect for minerals in Botswana, and
includes any rights in respect of buildings or other improve-
meunts on the land concerned that are acquired with the
mining or prospecting rights;

“Minister” means the Minister for the time being responsible for
finance;

“partnership assessed loss”” means an assessed loss calculated in the
same manner as partnership chargeable income;

“partnership chargeable income’ means the gross income of the

partnership calculated as if the partnership were a person
chargeable to tax less any amounts which would be exempt



(81 of 1959)

under Part V and all deductions which would be allowable to
such person under Part VI in respect of such gross income;

“person” includes an individual, a trustee, the estate of a deceased
person, a company, a partnership and every other juridical
person;

“prescribed”” means prescribed by or under the authority of this Aet;

“previous Act” means the Income Tax (Consolidation) Pro-
clamation, 1959;

“prospecting operations’” means any of the following —

(a)

(6)

geological mapping, geophysical surveys, systematic search
for areas containing minerals and search by drilling or
other means for minerals within those areas; and

search for ore within or in the vicinity of an ore body by

drives, shafts, cross-cuts, winzes, rises and drilling,

preliminary to the establishment of a mine, but does not include
operations in the course of working a mine;

“public servant” means an employee of Government or of any
specified corporation;

“regulation” means a regulation made under this Act;

“relative” in relation to an individual, means —

(a)
()

(¢)

his spouse ;

any ancestor, lineal descendant, brother, sister, uncle,
aunt, nephew, ntece, stepfather, stepmother, stepchild or
adopted child of the taxpayer or his spouse, and in the case
of an adopted child his adopter; and

the spouse of any relative mentioned in paragraph () of
this definition;

“representative taxpayer’ means -

(a)

(6)

(c)

(d)

fe)

in relation to a company, the public officer of that com-
pany;

in relation to the estate of a deceased person, « person under
a legal disability, a trust or a settlement, the trustee of that
person;

in relation to a non-resident, any person appointed under
section 23 to act as agent on his behalf;

in relation to tax due and payable by a deceased person at
the date of his death, the executor of the estate of that
deceased person; and

in relation to tax due and payable at the commencement
of iquidation or judicial management of a company which
is being wound up or has been placed under judicial



management, the liquidator or judicial manager of that
company;

“resident in Botswana’, in relation to a tax vear, means —

(e} in the case of an individual, that -

(1} his permanent place of abode is in Botswana;

(11) he is a citizen of Botswana, notwithstanding that he
may be absent for the purposes of education, the
performance of duties on behalf of the Government or
for such other purposes as, in the opinion of the
Commissioner, are likely to be temporary;

(iii) he is in receipt of a pension in respect of past services
performed in Botswana;

{(iv) he is physically present in Botswana for not less than
one hundred and eighty-three days in that tax year,
whether or not he maintains a place of abode in
Botswana;

(v) he maintains a place of abode and is physically
present in Botswana for not less than one hundred and
eighty-three days in that tax year: and for the purposes
of this subparagraph he shall be deemed to be physi-
cally present in any part of that period notwith-
standing that he is temporarily absent for business,
recreation or similar purposes; or

(vi) he is physically present in Botswana for any period of
time in that tax vear and such period is continuous
with a period of physical presence in the immediately
preceding or immediately succeeding tax year, pro-
vided be is treated as resident for such preceding or
succeeding tax year under subparagraph (v);

() in the case of a company, that its registered office or place

of incorporation is in Botswana;

(¢} in the case of an estate of a deceased person, that im-

mediately prior to his death the deceased person main-
tained his permanent place of abode in Botswana or was a
citizen of Botswana; and

fd) in the case of a trust, that the trust was established in

and —

{ -\l

Botswana,

the terms “‘resident” and “non-resident” in relation to a
person, mean that such person is resident or not resident in
Botswana, as the case may he, and when used as nouns mean
a person who is resident or not resident in Botswana, as the
case may be;



(B) in computing any period of time under subparagraphs (iv)
and (v) of paragraph (a) a part of a day shall be counted as
a day;

“residential accommodaiton and welfare facilities for employees”
in relation to mining capital expenditure of any person carrying
on a business of mining, means —

(a) residential accommodation provided by that person at or
adjacent to the site of the mining operations, betng accom-
modation provided for the use of employees of that person
engaged on mining operations on that site or operations
connected with such mining operations and for the use of
dependants of such employees; and

(b) health, educational, recreational or other similar facilities
or facilities for the provision of meals provided by that
person at or adjacent to the site of the mining operations
being facilities that —

(i) are provided principally for the welfare of such
employees or of dependants of such employees; and

(it) are not conducted for the purpose of profit-making by
that person or any other person,

and includes structures and works of a permanent nature
carried out directly in connexion with such accommodation or
facilities including the provisions of water, light, power, access
Or communications;

“retirement annuity insurance’” means a policy of insurance under
which -

(a) annuity benefits are payable —
(i) to the insured upon retirement from employment or
occupation at an age not less than fifty-five years;

(it) to the insured where by reason of infirmity of body or
mind he becomes incapable of carrying on his employ-
ment or occupation prior o attaining the age of
fifty-five years; or

(iit} o the widow, children, dependants or nominees of
the insured in the event of his death prior to retire-
ment; and

{6} payments of premiums cease upon benefits becoming
payable;
“scientific research” means any activity in the field of natural or
applhied science for the extension of knowledge;

“separated”, in relation to a person, means a person who is living
apart from his or her spouse under -

{a) an order of a court of competent jurisdiction;



(b) any written agreement of separation ; or

{¢} anyothercircumstances whereby theseparationislikelytobe
permanent;

“specified corporation” means —

{a) the Botswana Development Corporation Limited;

(6} the Botswana Housing Corporation;

(¢} the Botswana Power Corporation;

(d) the National Development Bank;

(e) the Water Utilities Corporation; and

(f) any other corporation which the Minister may declare,
by notice in the Gazette, to be a specified corporation for
the purposes of this Act;

“stock” includes anything produced, manufactured, purchased or
otherwise acquired for the purposes of manufacture, sale or
exchange, or the proceeds from the disposal of which form, or
will form, any part of gross income, and in the case of a business
of farming shall include livestock and produce;

“tax”” means the tax charged under this Act and for the purposes of
recovery of tax includes any penalty, interest, fee or other
charge imposed under this Act: and any reference to tax
pavable under the laws of another counury means a tax of a
substantally similar nature to the tax charged under this Act;

“taxable income” means taxable income as ascertained in accord-
ance with Part VII;

“rax year” means a period of twelve months beginning on the 1st
July and ending on the 30th June;

“trustee” means a person appointed or constituted trustee by act of
parties, by order or declaration of a court or by operation of
law and includes —

(a) an executor, administrator, tutor or curator;
(b) a liquidator or judicial manager;
{¢) any person having or taking upon himself the adminis-
wation or control of any property subject to a rtrust;
(d) any person acting in any fiduciary capacity: and
(e) any person having the possession, control or management
of the property of a person under any legal or other
disability.
PART II
ADMINISTRATION
3. {1} For the administration of this Act and the management of Appointment
! R R . ol otiicers
the tax imposed thereunder there shall be appointed a Commis-
sioner of Taxes and a Deputy Commissioner of Taxes and such
other officers as may be necessary for such purposes.



Delegation by
Commissioner

Secrecy

{Cap. 84)

(2) The Commissioner shall perform the duties imposed and may
exercise all the powers conferred upon him under this Act.

(3) The Deputy Commissioner shall, under the control of the
Commuissioner, perform such official duties as he 1s required to
perform by the Commissioner, and shall on any occasion when the
Commissioner is unable to perform any of his functions under
subsection {2} act in his own name and while so acting shall perform
the duties imposed and may exercise the powers conferred upon
the Commissioner under this Act.

(4) A notification in the Gazette that a person has been appotinted
to any office referred to in subsection (1} shall be conclustve evidence
of such appointment.

4. (1) The Commissioner may delegate to any person employed
in carrying out the provisions of this Act any powers, functions or
duties conferred or imposed upon the Commissioner by this Act
other than the power of delegation conferred by this section and the
powers conferred by Part XIV in relation to offences.

(2) In this Part “any person employed in carrying out the pro-
visions of this Act” shall include any person whose services, under
agreement with the Government, are provided by any other govern-
ment or international agency to assist with the administration of this
Act.

3. {1) Subject to this section, every person appointed under
or employed in carrying out the provisions of this Act shall regard
and deal with all documents and information relating to any
person, and all confidential instructions in respect of the adminis-
tration or management of this Act which may come into his posses-
sion or to his knowledge in the course of his duties, as secret.

(2) Any person appointed by competent authority to audit the
assessments and accounts of the Commissioner shall, for the purposes
of this section, be deemed to be a person employed in carrying out
the provisions of this Act.

(3) Nothing in this section shall apply to the disclosure of any

confidential information -

{a) to the Minister or any other person where such disciosure is
necessary for the purposes of this Act;

(b) for the purposes of a prosecution under this Act;

(¢} to any person being a consultant to or officer employed by
the Government who is approved by the Minister to receive
such confidential information;

(d) 1o the Master of the High Court for the purposes of the Death
Duties Proclamation; or

(¢} toany authorized officer of the government of a country with
which an agreement for the avoidance of double taxation
exists, for the purposes of that agreement,



and any information obtained by the Commissioner in the per-
formance of his duties under this Act may be used by him for the
purposes of any other fiscal law administered by him.

(4) Every person appointed under or employed in carrying out
the provisions of this Act and every person to whom confidential
information is disclosed under paragraph (a) or (c) of subsection
(3}, except the Minister, shall make an oath or declaration of secrecy
in the manner and form prescribed.

6. {1) Subject to this Act, the Commissioner may from time to
time prescribe the form of any notice, tax return or other return
required for the purposes of this Act, and where any form has been
so prescribed such form of notice or return shall be used for such
purposes.

(2} Any notice given by the Commissioner under this Act may be
signed by any officer authorized by him in that behalf, and any
notice purporung to be signed on behalf of the Commissioner shall,
unless the contrary is proved, be presumed to have been signed by an
officer so authorized.

(3} Every form, notice or other document issued, served or given
by the Commissioner under this Act shall be sufficiently authen-
ticated if the name or title of the Commissioner, or the officer

authorized in that behalf, is printed, stamped or written thereon.

7. Where under this Act any notice or other document is
required or authorized to be served on or given to any person by the
Comunissioner, then such notice or other document shall be sufhi-
ciently served —

{a) inthe case of a person other than a company or a partnership,
if personally served on him or, where the Commissioner
is satisfied that such service is not practicable, by such of the
following methods as appears to the Commissioner to be the
most satisfactory —

{3} left at his usual or last place of abode or office or place of
business in Botswana;

(ii} sent by post to such place of abode, office or place of
business or to his usual or last known postal address in
Botswana; or

{1ii} sent by post in care of the District Commissioner, or
Chief in the area in which his usual or last place of
abode or place of business is situate;

(&6} in the case of a company if -

{i) personally served on the public officer of the company;

{ii) left at the company’s address appointed under section

127 for service of notices under this Act; or
{1ii} where no address for service of notices has been ap-

Forms ol
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pointed under section 127, left at or,;sent by post to any
office or place of business of the company in Botswana;
or
(¢) in the case of a partnership if -
(i) personally served on the precedent partner or agent

of the partnership;

(ii) left at the partnership’s address appointed under
section 128 for service of notices; or

(111} where no address for service of notices has been ap-
pointed under section 128, left at or sent by post to any
office or place of business of the partnership in Botswana.

PART I
IMPOSITION OF INCOME TAX

Division I - CHarGE To Tax
8. (1) Subject to this Act, tax shall be charged for each tax year
on the taxable income of every person for that tax year.

{2} The persons chargeable to tax shall be those persons specified
in Division IT of this Part.

(3) Subject to Part VIII, the taxable income of any person shatl
be ascertained in accordance with Parts IV, V, VI and VII.

{(4) The tax payable by any person shall be calculated in accord-
ance with Part IX.

9. Subject to Parts IV and VIII, the gross income of every
person for each tax year shall be the total amount, whether in cash
or otherwise, accrued or deemed to have accrued to him in that tax
year from every source situate or deemed to be situate in Botswana
but shall not include any amount of a capital nature except to the .
extent specified in this Act.

10. (1) For the purposes of this Act, an amount shall accrue to
a person —

fa} in the case of employment, when it is received by him;

f4) inthe case of a business, in relation to which the Commissioner
is satisfied that a commercially recognized system of account-
ing is regularly followed, when it is credited in the books of
account of such person; or

f¢) in any other case, when it becomes due and payable to him.

(2) Where an amount that would otherwise have accrued
to a person under subsection (1) () is not paid to him but is rein-
vested, accumulated, capitalised, carried to any reserve, or other-
wise dealt with on his behalf or as he directs, it shall be deemed to
have accrued to him on the date it is so dealt with.

11. An amount accrued to any person shall be deemed to have
accrued from a source situate in Botswana where it has accrued to
such person in respect of —



{a) any contract made by such person in Botswana for the sale of
goods, whether such goods have been or are to be delivered
in or out of Botswana;

(b) any service rendered or work done by such person in
Botswana, whether the payment therefor is made by a
resident or a non-resident and wherever payment is made;

{¢) any service rendered or work done by such person out of
Botswana under a contract of employment with the Govern-
ment;

(d) any pension, bonus, gratuity or compensation granted to
such person in respect of past services —

(1) by the Government; or

{itf} where such past services were performed in Botswana,
by any other person,

and wherever payment is made or the funds from which
payment is made are situate:

Provided that where any pension, bonus, gratuity or
compensation to which subparagraph (ii) applies is payable
in respect of past services performed partly in Botswana and
partly elsewhere, only such part of such pension, bonus,
gratuity or compensation as, in the opinion of the Commis-
sioner, is reasonable shall be deemed to have accrued in
Botswana;

{e) any business carried on by such person, being a resident, as
owner or charterer of any aircraft, wherever such aircraft
may be operated;

(f) any service rendered or work done out of Botswana by such
person, being a resident, as an officer or a member of the crew
of any aircraft referred to in paragraph (¢}, wherever pay-
ment is made;

(g) the disposal by such person of any interest in mineral rights
over land situate in Botswana or the disposal of any share
or interest in the capital or income of a company holding
such mineral rights; or

(h) the disposal by such person of mining or prospecting in-
formation or mining or prospecting rights over land situate
in Botswana.

DivisioN IT — Persons CHARGEABLE TO TAX

12, Subject to this Part, the taxable income of any person shall Persons

- arecable,
be charged to tax in the name of that person. ;t‘l)lii‘ll

13. (1) Any amount accrued to a married woman, including M.wicd
. WOen
any amount deemed under section 14, 15 or 16 to have so accrued,
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shall be deemed to have accrued to her husband and shall be
included in his gross income:

Provided that where a married woman is a vesident and her
husband is a non-resident any amount accrued to her shall be
deemed to have accrued to an unmarried person chargeable to tax
in her own name and shall be included in her gross income.

(2) Subsection (1) shall not apply to any amount accrued to a
woman after the death of her husband or her divorce or separation
from him. '

14. (1) Where, by reason of any donation, settlement or other dis-
position {in this section referred 1o as “*a settlement’’) made by any
person (in this section referred to as ““the settlor”) for the benefit of a
minor child, any amount has accrued to that child, such amount
shall, during the minority of that child or until the prior death of the
settlor, be deemed to have accrued o the setttor and shail be in-
cluded in his gross income.

(2} In this section a settlement does not include any donation
which the Commissioner is satisfied has been made pursuant to and
in accordance with customary tradition by a citizen of Botswana.

15. /1) Where any deed of donation, settiement or other dis-
position (in this section referred to as “‘the settlement’} made by any
person {in this section referred to as “settlor”) contains a stipulation
to the effect that the beneficiaries therein, or one or more of them,
shall not receive any amount accrued under the settiement until
the happening of an event, whether fixed or contingent, any such
amount as would, but for the stpulation, have accrued o the
beneficiaries, shall, until the happening of that event, or the prior
death of the settlor, be deemed to have accrued to the settlor and
shall be included in his gross income.

{2} Where any person has made, in a will or other testamentary
disposition, a stipulation to the effect that the beneficiaries therein,
or one or more of them, shall not receive any amount accrued under
such will or disposition until the happening of an event, whether
fixed or contingent, any such amouni as would, but for the stipula-
tion, have accrued to the beneficiaries shall, until the happening of
that event, be deemed to have accrued to the trust and shall be
included in the gross income of the trust and the taxable income
ascertained therefrom shall be charged to tax in the name of the
trustee.

16. Where any deed of donation, settlement or other disposition
{1n this section referred to as ““the settlement”) made by any person
(in this section referred to as ““the settlor”) contains a stipulation that
the right of any person to receive any amount accrued under the



settlement may be revoked by the settlor or conferred upon some
other person, such amount as is subject to the stipulation shall be
deemed to have accrued to the settlor and shall be inciuded in his
gross income.

17. Any amount accrued to a person and not included in any
assessment made prior to his death shall be included in his gross
income and the taxable income ascertained therefrom shall he
charged to tax in the name of his executor in the same amount as
would have been charged if that person had not died.

18, {1} Any amount accruing to the estate of a deceased person

before there is a beneficiary entitled to the immediate benefit thereof

shall be included in the gross income of the estate and the taxable
income ascertained therefrom shall be charged to tax in the name of
the executor.

72} Anv amount accruing o the estate of a deceased person on
or after the date on which there is a benehciary entitled 1o the
immediate benefit thereof, other than as a legatee, shall be deemed
to have accrued to the heneficiary and shall be included in his gross
income.

(3) Where a beneficiary of the estale of a deceased person is a
legatee any amount accruing in respect of the property of which he is
the legatee, on and after the date of the handing over of the property,
or on and after the date of the completion of the administration
of the estate, whichever is the earlier, shall accrue o or be deemed
to accrue 10 such legatee and shall be included in his gross income.

(1} For the purposes of this section —

(@) a beneficiary shall be deemed 1o be entitled to the immediate
benefit of any amount accrued to the estate of a deceased
person on and after the date of completion of the adminis-
tration of the estate; and

(6} the date of completion of the administration of the estate
means the date upon which the whole of the debts relating
o the estate of the deceased person have been ascertained
and paid or provided for.

19. Subject to this Part, any amount accrued to a person being a
minor, a mentally defective person or any other person under a
legal disability shall be included in his gross income and the taxable
income ascertained therefrom shall be charged to tax in the name of
the trustee in the same amount as would have been charged if that
person had not been legally disabled.

20. (1) Any amount accrued to a trust for the benefit of any
person shall be included in the gross income of the trust and the
taxable income ascertained therefrom shall, exceptin a case to which
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section 15 (2) applies, be charged to tax in the name of the trustee
in the same sum as would have been charged if such amount had heen
included in the gross income of such person.

(2)
(a)
(6)
21,
(a)

(b)

22.

In this section “trust’” includes —
a will or other testamentary disposition; and
a deed of donation, settlement or other disposition.

Where a person becomes insolvent —

any amount accrued to that person in his own righr after the
date of sequestration and prior to the date sequestration
ER R

ceases (in this section referred to as ““the period of insolvency”)
shall be included in the gross income of that person; and

any amount accrued in respect of the estate of that person
held by his trustee during the period of insolvency shall be
included in the gross income of the estate and the taxable
income ascertained therefrom shall be charged to tax in
the name of the trustee.

{1} A partnership shall not be charged to tax in its own name

but all amounts accrued thereto in anv tax year shall be charged on
the partners in such tax year in accordance with this section.

{2) The chargeable income of a partner for any tax year shall —

(e

(b)

23.

include an amount equal to that proportion of the partnership
chargeable income of that tax year which the amount of the
net partnership profit or income to which he is entitled under
the partnership agreement, ascertained under that agree-
ment, bears to the net partnership profit or income; or

be calculated after deducting an amount equal to that
proportion of the partnership assessed loss of that tax year
which the amount of the net parinership loss for which he is
responsible under the partnership agreement, ascertained
under that agreement, bears to the net partnership loss.

{1} The taxable income of a non-resident shall, where ir is

not charged to tax directly on him, be charged to tax on his agentin
the same amount as would have been charged on the non-resident.

(2;

For the purposes of this section “agent”, in relation to a non-

resident, means a resident who has the management or control of
property in Botswana of such non-resident or who is appointed by
the non-resident to act on his behalf.

24,

Any person in whose name the taxable income of a deceased

person, an estate of a deceased person, a person under a legal
disability, a non-resident or any other person is chargeable, shall be
responsible for doing alf such things as are under this Act required
to be done by a peyson Hable 1o tax,



PART IV

ASCERTAINMENT OF GROSS INCOME
Division I — AccounTING PERIODS AND RECORDS
25. (1) Where any person carries on a business he shall, subject
to this section, regularly make up the accounts of that business for
a period of twelve months.

(2! Where any person regularly makes up the accounts of his
business —

{a) for the tax year: or
(6} for a period of twelve months ending on a date other than
30th June,
then, in respect of any tax year, his taxable income shall be calculated

by reference to such accounts for that tax year or period of twelve
months ending within that tax year:

Provided that, where, in relation to the tax year immediately
preceding the commencement of this Act, the taxable income has
been calcuiated by reference to accounts regularly made up by that
person for a period of twelve months ending after 30th June in that
tax vear then, in respect of each subsequent tax year, his taxable
tncome shall he calculated by reference to accounts for the same
accounting period.

{3] Where any person makes up the accounts of his business for
a period less than twelve months, the Commissioner may, subject to
such adjustments as he considers necessary to avoid loss of tax,
determine the taxable income of the tax year in which such account-
ing period ends by reference to such accounts and to the accounts for
(e immediately preceding or immediately succeeding accounting
periods in such manner as appears to him to be reasonable.

(4) Where any person makes up the accounts of his business for
a period greater than twelve months, the Commissioner may,
subject to such adjustments as he considers necessary to avoid loss of
tax, determine the taxable income of the tax year in which such
accounting period ends, and the taxable income of each previous
tax year in which any part of the accounting period falls, by reference
to such accounts and to the accounts for preceding or succeeding
accounting periods in such manner as appears to him to be
reasonable,

{3) References in this Act to a tax year shall include references
to any other period by reference to which taxable income for such
tax year is to be calculated.

26. (1) Every person carrying on any business shall keep a proper
record in English or in Setswana of his business transactions.

(2} In thissection “a proper record” means such records or books
of account as the Commissioner considers reasonable to reflect the
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true and full nature of the transactions of the business, regard being
had to the nature of the activities concerned and the scale on which
they are carried on.

(3) The Commissioner may, in the case of any person or class of
persons, direct the method of accounting or the manner in which
payments should be made or commercial transactions recorded.

Drivision Il — Gross INCOME

27. (1) Subject to Part VIII, the gross income of every person
for each tax year shall be ascertained in accordance with this Part.

(2) Where gross income is derived from more than one source, the
amount accrued from each source shall be ascertained separately.

28. (1) Subject to this Act, the gross income of any person for
any tax vear insofar as it is derived from a business shall be the
gross amount, whether in cash or otherwise, accrued or deemed to
have accrued therefrom during that tax vyear.

(2} The gross income referred to in subsection (1} shall include -

(a) any excess of the value of any stock, ascertained under the
First Schedule, held and not disposed of at the end of that
tax year over the value of any stock, so ascertained, held and
not disposed of at the beginning of that tax year;

(6) any amount accrued under any contract of insurance or
indemnity against loss of profits or by way of compensation
or damage for loss of profits;

{¢) any amount accrued by way of recovery or retmbursement
of —

(1) any expenditure or loss; or

(i1) any bad or doubtfu} debt, which has been allowed as a
deduction under Pare VI;

(d) any amount accrued by way of subsidy for or in relation to
the carrying on of a business;

(e} any amount accrued after the cessation of a business which,
tfit had accrued prior to cessation, would have been included
in the gross income from that business but where such amount
relates to any stock realised after the cessation of business, it
shall be deemed to be an amount equal o the excess of the
amount accrued for that stock over the value of that stock at
the date of cessation, ascertained under the First Schedule;

(f) the amount of any balancing charge or recovery charge
ascertained undeyr the Third Schedule; and

{g) the market value of any benefit, whether or not convertible
into cash, accruing in the course of business.

{3) Subject to section 30 and Part VIII, where a person carries

on a business in and out of Botswana, the amount which shall be



deemed to have accrued to him from a source situate in Botswana in
respect of that business shall be such sum as appears to the Commis-
sioner to be reasonable having regard to —

(a} thenature of the operations carried on in and out of Botswana ;

(b} the turnover of the business in and out of Botswana;

{¢) thesituation and value of the assets employed in the business;

(d} the market value of any stock imported into or exported
from Bowswana; and

(e} any other matters which appear to him to be relevant.

29. (1) Where, in relation to a business of farming carried on by
any person there have been granted in previous years —

(a) capital allowances under Part IV of the Third Schedule; or

{b) deductions under paragraph 17 of the First Schedule to the
previous Act,

any amount accrued to such person during any tax year in respect
of such allowances or deductions en disposal of the property in
relation to which they were allowed shall be included in the gross
income of that person for that tax year derived from the business of
farming and the provisions of Part VI of the Third Schedule shall
not apply to such disposal.

{2} Where, in any tax year, a person engaged in the raising of
cattle, sheep or goats in an area which is a drought stricken area
disposes of such livestock during a period of drought he may elect
by notice in writing to the Commissioner in the prescribed form, that
the amount of his chargeable income of that tax year attributable to
his farming business be allocated equally between that tax year and
the next two succeeding tax years and, notwithstanding the pro-
visions of this Act, his chargeable income attributable to his farming
business of each of those tax years shall be ascertained accordingly.

{31 Any election made under subsection {2) shall be irrevocable.
(4} In this section -

“drought stricken area” means any area in Botswana which
the Minister, by order, declares to be a drought stricken
area for the purpose of this Part;

“period of drought’ in relation to a drought stricken area
means a period prescribed by the Minister, by order, as a
period of drought in respect of a drought stricken area.

30. (1) Subject to Part VIII, where a person carries on a business
of mining, the gross income of that person for any tax year from
mining operations shall -

{a) include all amounts accrued to him during that tax year from

all mining and prospecting operations carried on by him; and
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{6) notwithstanding section 9, be deemed to include all amounts,
whether in cash or otherwise, accrued to him or to any
associated person during that tax vear from processing,
marketing, servicing, financial or administrative operations
whether —

{1) any such operation is carried on in or out of Botswana;
or
(i1} the source of any such amount is situate in or out of
Botswana,
to the extent to which the Commissioner is of the opinion
that such amounts are related to the mining operations.

{2) The gross income of any person, whether or not carrying on a
business of mining, for any tax year shall be deemed to include all
amounts, whether in cash or otherwise, accrued to him during
that tax year —

(a) by way of royalty, premium or other consideration, however
described, for the right to extract minerals from land situate
in Botswana; or

(b} in respect of the disposal of any share or interest in the capital
or income of a company holding mineral rights over land
sttuate in Botswana.

(3) The gross income of any person, not being a person carrying
on a business of mining, for any tax year shall be deemed to include
all amounts, whether in cash or otherwise, accrued to him during
that tax year in respect of the disposal of any interest in mineral
rights or any mining or prospecting information or any mining or
prospecting rights over land situate in Botswana.

(4) Where a disposal is made to which subsection (2} (&) or
subsection (3) applies and, in the opinion of the Commissioner, the
disposal was —

{a) for a consideration which cannot be valued; or

{6) made otherwise than by way of a transaction at arm’s length,

the disposal shall be deemed to have been made for a consideration
which the Commissioner considers to be equal to the market value
of such interest, share or rights at the date such disposal was made.

Employment 31. (1) The employment income of any person for any tax year
mcome shall include -
fa) any amount accrued by way of wages, salary, leave pay, fee,
commission, bonus or gratuity;
(#) any amount accrued in commutation of moneys due under
any contract of employment or service;
f¢) any travelling, entertainment or other allowance to the
extent to which it does not represent moneys whoily, ex-



(d)

fe)

(/)

(2)

clusively and necessarily expended for the purposes of the
employment;

the annual value of any quarters or residence provided for
an employee, not being a public servant, whose employment
income, excluding such value, exceeds the annual rate of six
thousand rand:

Provided that the amount to be included under this para-
graph shall not exceed twenty percentum of the excess of the
employment income, including the value of the quarters
or residence provided, over six thousand rand or, where the
period in respect of which the quarters or residence are
provided in the tax year is less than twelve months, such
amount as bears to six thousand rand the same ratio as that
period bears to twelve months;

subject to subsection (2), the value of any other benefit or
advantage granted to an employee, not being a public
servant, in respect of his employment; and

the amount of any balancing charge ascertained under the
Third Schedule.

The employment income of any person for any tax year shall

not include —

(a)
(b)

{3

the value of any free medical artention provided or medical
attention paid for by the emplover; or

the value of any free passage by air, rail, road or sea provided
for an employee, his wife or his dependent children pursuant
to the terms of his employment.

For the purposes of this section the value of any gquarters or

residence provided shall be deemed (o be the sum of —

fa)

(b)

an amount equal to the total of all expenditure of a recurrent
nature incurred thereon by the employer during the tax year;
and

it the quarters or residence are owned by the employer, ten
percentum of the capital cost thereof or, where the period for
which the quarters or residence are provided in the tax year
is less than twelve months, such amount as bears to that sum
the same ratio as that period bears to twelve months,

less any amount pavable by the employee as rent for the quarters
or residence in the tax year.

(4)

Where, on retirement from an employment an amount

accrues to any person by way of bonus, gratuity or compensation in
respect of that employment, such amount shall be included in the
employment income of that person and, for the purposes of ascer-
taining his taxable income, such amount shall be deemed to have
accrued —
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(a) where the employment has continued for a period of less
than three years, on the date upon which the amount was
received by him; or

(b) where the employment has continued for a period of three
years or more, in three successive equal annual instalments,
the last of such instalments being deemed to have accrued on
the date upon which the amount was received by him:

Provided that where any such amount accrues to a person in
respect of past services performed partly in Botswana and partly
elsewhere, only such part of such amount as is deemed under the
proviso to section 11 (d) to have accrued in Botswana shall be
included in his employment income.

32. (1)} The gross income of any person for any tax year insofar
as it is derived from dividends or interest shall include any dividends
deemed to have been distributed by a private company under
section 126, and -—

(a) in the case of a resident, any dividends or interest accrued to
him from the currency area of which Botswana forms part
(in this section referred to as “the currency area’); and

(6) in the case of a non-resident, any dividends or interest
accrued to him from Botswana.

(2) Notwithstanding the provisions of Parts V, VI and VII
where gross income to which subsection (1) relates accrues to a
non-resident the tax which is to be deducted under the Ninth
Schedule shall be a final charge in relation to such gross income and
such gross income shall not form part of the assessable income of
such non-resident.

(3) Where a loan is. made by a resident to a person resident in
the currency area outside Botswana, either free of interest or at a
rate of interest lower than the commercial rate generally prevailing
at the time the loan was made, and the Commissioner is of the
opinion that the loan is not one between independent persons dealing
at arm’s length with each other, interest shall be deemed to have
accrued to the resident at such commercial rate as the Commissioner
deems reasonable in the circumstances.

{(4) In this Act —

(a) adividend shall be deemed to have accrued from a source in
any country where it is distributed by a company which is
resident in that couniry;

{b) inierest shall be deemed to have accrued from a source in
any country where the person paying the interest has a
permanent establishment in that country, in connexion with
which the indebtedness on which the interest is paid was
incurred, and such interest is borne by such permanent
establishment;



(¢) the term “‘permanent establishment” shall include —
(1) a place of management;
{1} a branch:
{ii1) an office;
{iv) a factory;
(v) a workshop;
{(vi] amine or other place of extraction of natural resources;
(vil) a building site or construction project which exists for

more than twelve months,
and a resident of that country shall be deemed to have a

permanent establishment in that country.

33. The gross income of any person for any tax year insofar as it
is derived from rents or premiums in relation to land, buildings or
other property shall include -

{a) the gross rent payable to him by a lessee of any property;

(4) any premium or other consideration, however described,
payable to him by a lessee for the right of use or occupation of
any property; and

(¢) in the case of any person to whom, in terms of any agreement
relating to the grant te any other person of the right of use or
occupation of land or buildings, or by reason of the cession of
any rights under any such agreement, there has accrued in
that tax year the right to have improvements effected on the
land or to the buildings by any other person -

(i) the amount stipulated in the agreement as the value of
the improvements or as the amount to be expended on
the improvements; or

(i1) if no amount is so stipulated, such amount as, in the
opinion of the Commissioner, is a fair and reasonable
value of the improvements.

34. {1) The gross income of any person for any tax year shall
include any amount accrued to him from the sale by him of any
property acquired by him for the purpose of profit-making by sale.

{2) Where any person becomes entitled to —

fa) a lump sum payment from an approved superannuation
fund;

(&) a payment representing the commutation of a pension or
annuity from an approved superannuation fund or a retire-
Meny annulity Insurance ;

(¢} areturn of contributions paid by him to an approved super-
annuation fund; or

(d) a policy of insurance which is ceded or otherwise made over
to or in favour of him hy an approved superannuation fund,

one-hall {or such other proportion as the Minister may {rom time to
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time, by order, prescribe) of the excess over one-third of the amount
of such payment or return of contributions or of the surrender
value of such policy, as the case may be, shall be included in the
gross income of that person and shall be deemed to have accrued in
three successive equal annual instalments, the last of such instalments
being deemed to have accrued on the date upon which the amount
became due and payable or the policy was ceded to him:

Provided that —

(i) this subsection shall not apply where, during the same
tax year, any such amount or policy of insurance is
transferred to another approved superannuation fund
other than as a current contribution thereto; and

(ii) where, in respect of past contributions made partly as a
resident and partly as a non-resident, a person becomes
entitled to an amount to which this subsection applies,
only such part thereof as, in the opinmion of the Com-
missioner, 1s reascnable shall be deemed to have
accrued in Botswana.

35. (1) Thissection shall apply where any transaction, opération
or scheme (hereinafter in this section referred to as a “‘transaction’),
including a transaction involving the alienation of property, which
has been entered into or carried out whether before or after the
commencement of this Act, has the effect of avoiding, reducing or
postponing the liability to tax of any person for any tax year, and the
Commisstoner is of the opinion —

{a) that the purpose or one of the purposes of the transaction was
such avoidance, reduction or postponement; and
(b) that the transaction —

{i} wasentered into or carried out by means or in a manner
which would not normally be employed in the entering
into or carrying out of a transaction of the nature of the
transaction in question; or

(i1) has created rights or obligations which would not
normally be created between independent persons
dealing at arm’s length under a transaction of the
nature of the transaction in question.

(2) Inany case to which subsection (1) applies the Commissioner
shall determine the liability to tax referred to therein -

{a) asif the transaction had not been entered into or carried out;
or

(b) in such other manner as he deems appropriate to counteract
such avoidance, reduction or postponement as would other-
wise be effected by the transaction.

(3) Whereanyagreementinrelation to,orany changein, theshare-
holding in any company has been entered into or effected, whether



hefore or after the commencement of this Act, and the Commissioner
is of the opinion that the purpose or one of the purposes of such
agreement or change was to utilize an assessed loss or any balance
of an assessed loss incurred by the company, in order to avoid or
reduce the liability to tax of the company or any other person for
any tax year, a deduction in respect of such assessed loss or balance
of assessed loss shall not be allowed.

PART V
ASCERTAINMENT OF ASSESSABLE INCOME

36. The assessable income of every person from any source for
each tax year shall be his gross income from that source for that tax
year less any amount exempt from tax under this Part.

37. The persons and classes of gross income specified in Paris 1
and [Tofb the Second Schedute shall be exempt from tax to the extent
specified therein,

PART VI
ASCERTAINMENT OF CHARGEABLE INCOME

38. (1} The chargeable income of every person for cach tax year
shall be ascerrained in accordance with this Part.

{2) In ascestwining the chargeable income of any person for any
tax year there shall, upon due claim and subject to such evidence as
the Commissioner may require, be deducted from the assessable
income of such person all expenditure wholly, exclusively and
necessarily incurred by that person during the tax year in the
production of his assessable income.

{3) Subject to this Act, where such assessable income accrues in
respect of more than one source of gross income, the expenditure
incurred by that person and any other deductions to which he may
be entitled under this Part in relation to each such source shall he
deducted only from that part of the assessable income which accrues
from that source,

{4} Whcre the expenditure deductible under this Part for any

tax year relates 1o assessable income from more than one source of

gross Income and it is necessary in order to give effect to any of the
provisions of this Part to apportion such expenditure between such
sources, the Commissioner shall make such apportionment as
appears to him to be reasonable.

(57 Where the expenditure incurred by any person, other (han a
company, which is deductible under this Part for any tax year has
been apportioned to any source of income under subsection (4}, and
such apportioned amount exceeds the amount of assessable income
of that person which accrues from that source, the excess shall not
be deducted in ascertaining the chargeable income of that person for
that tax year.

(6 For the purposes of this Part, where amounts accrued to a
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serson are deemed to have accrued to some other person, any
:xpenditure incurred by either person in relation to such amounts
shall be deemed to have been incurred by the person to whom such
amounts are deemed to have accrued.

39. (1) Subject to this Part and notwithstanding the generality
of section 38 (2), the deductions allowed from the assessable income
of any person for any tax year shall include —

fa) any allowance to which that person is entitied in respect of
capital expenditure under the Third Schedule;

{b) any excess of the value of any stock, ascertained under the
First Schedule, held and not disposed of by that person at the
beginning of the tax year over the value of any stock, so
ascertained, heid and not disposed of at the end of that tax

year;

(¢) anylegal expenses incurred by that person during the tax year
in respect of any claim, dispute or action at law arising in the
course or by reason of the ordinary operations undertaken by
him in the course of carrying on a business;

{d) where such person is an employer, any amount contributed
by him during the tax year to an approved benefit fund or an
approved superannuation fund established for the benefit of
his employees:

Provided that —

(1)

(i)

in respect of any lump sum contribution, the Commis-
sioner may determine that such amount shall be
deducted in a number of successive equal annual
deductions, the first such deduction being allowed in
the tax year in which such contribution was made; and
in respect of an annual contribution of a recurrent
nature, the deduction allowable shall not exceed an
amount equal to ten percentum of the employment
income which accrued from that employer during the
tax year to the employees who were members of the
fund in that tax year;

{e) where such person is an employer, any amount paid b
by way of annuity during the tax year to -

(f)

()
(i)

(i)

a former employee who has retired from employment
by that employer by reason of age or infirmity; or
any person who was dependent for his maintenance
upon a former employee of that employer where the
former employee is deceased ;

an allowance in respect of any premium or other
consideration, however described, incurred by that
person for the right of use or occupation of any land or
buildings, or for the right of use of any plant, machtnery,



(g)

(h)

patent, design, trade mark, copyright or any other
property where such land, buildings or other property
is used or occupied in the production of his assessable
income;

(it} the allowance referred to in subparagraph (i} shall
consist of a number of successive annual deductions
equal to the amount of the premium or consideration
divided by the number of years for which that person
)s entitled to such use or occupation, or one twenty-
hfth of that amount, whichever is the greater, the
first such deduction being allowed in the tax year in
which the premium or consideration was incurred:

Provided that where that person is entitled to such use or
occupation for an indefinite period, he shall be deemed to be
entitled to such use or occupation for such period as, in the
opinion of the Commissioner, represents the probable
duration of such use or occupation, or twenty-five years,
whichever is the lesser;

(1) an allowance in respect of any expenditure incurred by
that person pursuant to an obligation to effect improve-
ments on land or to buildings under an agreement
wheveby the right of use or occupation of such land or
buildings is granted by any other person, where such
land or buildings are used or occupied in the production
of his assessable income;

(i) the allowance referred to in subparagraph (i} shall
consist of a number of successive annual deductions
equal to the amount of expenditure incurred divided
by the number of years, calculated from the date on
which the improvements are completed, for which that
person is entitled to such use or occupation, or one
twenty-fifth of that amount, whichever is the greater,
the first such deducdon being allowed in the tax year
in which the improvements are completed:

Provided that where that person is entitled to such use or
occupation for an indefinite period, he shall be deemed to be
entitled to such use or occupation for such period as, in the
opinion of the Commissioner, represents the probable
duration of such use or occupation, or twenty-five years,
whichever 1s the lesser:
the amount of any debts due to that persen to the extent to
which they are bad and provided they have been brought
to account by that person in the ascertainment of his assessable
income of any tax year;
such amount as the Commissioner deems reasonable in
respect of debts due to that person which he considers to be
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doubtful of recovery and provided they have been brought
to account 1n the ascertainment of his assessable income of
any tax year;

(7} any cxpenditure incurred during the tax year by way of
interest on any loan made to that person, including interest
pavable on debentures or debenture stock, where the
Commissioner is satisfied that the amount of such loan was
used by that person in the production of his assessable income:

Provided that, where, in the opinion of the Commissioner,
the rate of interest payable on such loan is excessive by
reference to the commercial rate generally prevailing at the
time the loan was made, the deduction shall be limited to
such amount as the Commissioner deems reasonable;

(k) expenditure incurred by that person during the tax year —
(i} on scientific research undertaken by him for the
development of his business, not being expenditure of
a capital nature; or
(ii) by way of contribution to any association, institution,
college or university, where the Commissioner is
satisfied that such contribution will be used in scientific
research relating to thar person’s business;

(t) expenditure incurred by him during the tax year on the
replacement of any implement, utensil or similar article
used by him in a business;

(m) any periodic subscription paid during the tax year by that
person in respect of his membership of a trade union or an
association of employees or employers to which rtem {viii}
of Part I of the Second Schedule applies; and

(n) any licence fees or licence levy paid under the Casino Act,
1571.

{2) Notwithstanding section 38 {2), in ascertaining the charge-

able income of any person for any tax year, any expenditure incurred
by him on hospitality or entertainment during the tax year shall be
allowed as a deduction only to the extent to which, in the opinion
of the Commissioner, such expenditure was wholly, exclusively and
necessarily incurred in the production of the assessable income of that
person.

40. (1} Subject to Part VIIT and notwithstanding the generality

of section 38 (2}, in ascertaining the chargeable income of any
person for any tax year from mining operations, the deductions
allowed shall include -

(a) expenditure wholly, exclusively and necessarily incurred —
(i) in Botswana, during the tax vear by that person or any
asseciated person in the production of his assessable

income from mining operations;



{1} out of Botswana, during the tax year by that person or
any associated person in the production of his assessable
income from mining operations to the extent that the
Commisstoner may allow; and

{inn) during the tax year by that person on prospecting

operations carried on by him in Botswana; and

{6) tor the tax year in which that person commences mining

operations, an amount equal to any assessed loss incurred by

him in respect of prospecting operations carried on prior 1o

the commencement of his mining operations to the extent

that any such assessed loss has not been deducted under
section 43.

{2} In ascertaining the chargeable income of any person, not
being a person carrying on mining operations, for any tax vear from
prospecting operations the deductions allowed shall include
expenditure wholly, exclusively and necessarily incurred during the
tax year by that person on the acquisition of mineral rights, mining or
prospecting information or mining or prospecting rights over land
situate in Botswana:

Provided that where such rights or information were acquired by
that person -

(i} for a consideration which cannot be valued; or

{11 otherwise than by way of a transaction at arm’s length,
there shall be deducted the amount which the Commissioner
considers o be equal to the market value of the rights or information
at the time they were acquired.

41. {1} In ascertaining the chargeable income for any tax year
of any company carrying on business in Botswana there shall be
deducted an amount equal to one hundred and twenty-five per-
centum of any expenditure actually incurred in that tax year by
that company on —

(a) approved education (not being primary or secondary
education) or training of any person, being a citizen of
Botswana, who is employed by or bonded to the company at
an approved educational, professional or vocational training
establishment; or

(k) the employment in Botswana of an approved training officer
wholly engaged in approved vocational training of citizens
of Botswana.

2% In subsection (1} “‘approved” in relation to —
(a) any approved education or training;

(6) an approved training establishment;

(¢) an approved traiming officer; and

{d) any approved vocational training,
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means approved by the Minister upon application by the company.

42. No amount shall be deducted under any provision of this Act
in respect of expenditure which has been or will be taken into
account as a4 deduction or in calculating a deduction under any
other proviston of this Act or the previous Act.

43. {1) Any assessed loss determined by the Commissioner as
incurred by any person in relation to any tax year shall be deducted
in ascertaining the chargeable income of such person from a business
for a subsequent tax year to the extent provided in this section.

{2) The deduction provided in subsection (1) shall not exceed
the amount of the chargeable income of the next subsequent tax
year, ascertained in accordance with section 38 (3) but before the
operation of this section, (hereinafter in this section referred to as
“the relevant chargeable income™) and where the assessed loss
exceeds the relevant chargeable income of such subsequent tax year
or there is no relevant chargeable income of such subsequent tax
year, the excess or amount of the assessed loss, as the case may be,
shall be carried forward and deducted in like manner in ascertaining
the chargeable income of the following tax year, and so on until the
assessed loss has been fully allowed:

Provided that, except in the case of an assessed loss incurred in
carrying on a business of farming or mining, no assessed loss shall be
carried forward as a deduction for more than the five years next
succeeding the tax year in which that loss arose.

{3) Where an assessed loss has been determined in respect of two
or more tax years then, for the purpose of this section, the whole of
such a loss determined in respect of the earliest of such tax years
shall, subject to the proviso to subsection {2}, be deducted before any
part of such a loss determined in respect of a later year.

{4) The deduction provided in subsection (2) shall not apply in
relation to any person whose estate has been voluntarily or com-
pulsorily sequestrated (unless such sequestration is set aside), or to
the trustee of any such person in respect of any tax year subsequent
to the date of sequestration:

Provided that for the purposes of this subsection that part of the
tax year in which sequestration occurs which is subsequent to the
date of sequestration shall be deemed to be a tax year.

{3; The assessed loss of any person determined by the Commis-
sioner for any tax year shall be reduced by the amount or value of any
benefit accruing to that person in that tax year as a result of a con-
cession granted by or a compromise made with his creditors whereby
his habilities to them have been reduced or extinguished, to the
extent to which such liabilities arose in the ordinary course of
business and have been taken into account in ascertaining his
chargeable income of any tax year.



{6} Where an assessed loss ts determined in relation to any person
in the carrying on of a business, the deduction provided in subseciion
{2) shall not be affected by reason only of the temporary discon-
tinuance of the carrying on of that business by that person.

{7) Where, in respect of the disposal ~

{a) by any person other than a person carrving on a mining or
prospecting business, of any interest in mineral rights or
mining or prospecting rights or mining or prospecting
information over land situate in Botswana; or

{6} by any person, of any share or interest in the capital or income
of a company holding mineral rights over land situate in
Botswana,

the deductions allowed under this Part in relation to such source
of gross income exceed the assessable income from that source,
the toss arising therefrom shall be deemed to be an assessed loss to be
allowed only as a deduction against future gross income from that
source.

44. Nowwithstanding anything in the Third Schedule to the
contrary, where, in any tax year, an employee incurs capital ex-
penditure on plant or machinery which, in the opinion of the
Commissioner, was necessarily incurred for the purposes of his
employment, the provisions of Parts II, VI and VII of the Third
Schedule shall apply to such expenditure and any allowance to
which he may be entitled under the Third Schedule shall be de-
ducted in ascertaining his chargeable income.

45. Subject to any express provision in this Part authorizing a
specified deduction in ascertaining chargeable income, no deduction
shall be allowed tn respect of -

{a) domestic ov private expenses;

() anv amount not wholly, exclusively and necessarily faid out

or expended for the purpose of producing assessable income;
f¢) any capital withdrawn or any expenditure or loss of a capital
nature

{d}) any tax imposed under this Act, ahy previous law relating to

tax imposed on income, or the Local Government Tax Law,
1965 ;

(¢} anyincome tax or tax of a stimilar nature charged in a country

ouwside Botswana; or

(/) any contribution to a henefit, superannuation, pension,

provident or similar fund which is not an approved benefit
fund or approved superannuation fund.
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PART VI
ASCERTAINMENT OF TAXABLE INCOME

Tavable 46. (1) Subject to this Part, in ascertaining the taxable income
i""‘-"'“"l: for any tax year of a person who i a resident individual there shall,
FEnera

upon due claim and subject to such evidence as the Commissioner
may require, be deducted from the aggregate of his chargeable
income from all sources any amounts to which he is entitled under
this Part.

{2} The taxable income for any tax year of every person, other
than a resident individual, shall be the aggregate of his chargeable
income from all sources for that tax year.

1

{3y In this section “individual” includes, for the purposes of
section 47, the estate of a deceased person.

Prrsonal 47, (1} Subiect to this section —

Jlowance

{a) a married person shall be entitled to a personal allowance of
two thousand four hundred rand; and

{6} anunmarried person shall be entitled to a personal allowance
of one thousand two hundred rand.

12} A woman who becomes chargeable to tax in her own name
by reason of the death of her hushband or her divorce or separation
from him shall in respect of the tax year during which the death,
divorce or separation occurred, be entitled to the proportionate
allowance provided in subsection {4).

{3} The estate of a deceased person shall be deerned to be entitled
1o a personal allowance or the proportionate allowance determined
by reference to the marital status of the deceased person at the ume
of his death —

{a} inrespect of the tax year in which he died, the proportionate
allowance provided in subsection {4}

(6} in respect of succeeding tax years during which the estate is
being administered, the personal allowance provided in
subsection {1); and

(¢} inrespect of the tax year in which completion of the adminis-
wration of the estate occurred, the proporuonate allowance
provided in subsection {4}.

(4) Where a person is chargeable to tax in relation to gross

income which accrues for part only of a tax year (hereinafier in this
section reterred to as “the relevant period”} by reason of —

(e} his arvival in or departure from Botswana;
(£} in the case of a woman ~

{1} her marriage; or



(i1) the death of her husband or her divorce or separation
from him;

(¢) his death; or
(d) in the case of the estate of a deceased person —
(i} the coming into existence of that estate; or

(i1} the cessation of that estate on completion of its ad-
ministration,
there shall be allowed in respect of such person a proportion only
of the appropriate personal allowance provided in subsection (1)
(in this section referred to as “‘the proportionate allowance™)
calculated in accordance with subsection (5}.

(5} Inany case to which subsection (4) applies, the proportionate
allowance shall be such amount as bears to the full amount of the
appropriate personal allowance the same ratio as the relevant
period bears to twelve months.

{6) Where the marital status of a male person alters during the
course of a tax year by reason of —

{a) his marriage; or

{6) his ceasing to be a married person consequent upon his
divorce or separation,

he shall be entitled to a proportion only of each of the personal
allowances provided in subsection (1) calculated in accordance with
subsection (7).

(7} In any case to which subsection (6) applies the proportion of
each of the personal allowances provided in subsection (1) to which
he shall be entitled shall be —

(a) such amount as bears to the full amount of the allowance
provided in subsection (1) (a) the same ratio as the period
during which he was a married man bears to twelve months;
and

(&} such amount as bears to the full amount of the allowance
provided in subsection (1) (%) the same ratio as the period
during which he was not a married man bears to twelve
months.

{8) Where a male person is chargeable to tax n relation to
gross income which accrues for part only of a tax year and the
relevant period is less than twelve months by reason of —

{a) his arrival in or departure from Botswana; or
(b} his death,

and during the course of the relevant period his marital status has
altered by reason of his marriage or his divorce or separation, he
shall be entitled to a proportion only of each of the personal allow-
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ances provided in subsection (1) in the amounts calculated under
subsection (9}.

(9) The amounts referred to in subsectior (8) shall be -

(a) such amount as bears to the full amount of the proportionate
allowance applicable to a married person the same ratio as
the period during which he was a married man bears to the
relevant period; and

(b} such amount as bears to the full amount of the proportionate
allowance applicable to an unmarried person the same ratio
as the period during which he was not a married man bears
to the relevant period,

and in making such calculation the proportionate allowance
applicable to a married person and to an unmarried person res-
pectively for the relevant period shall be ascertained in accordance
with subsection {5).

(10} Incalculating any allowance under subsection (3), (7) or (9)
the allowance shall be calculated to the nearest rand.

48. {1) Where in any tax year a person pays education expenses
which are ultimately borne by him out of his chargeable income,
he shall be entitled, subject to subsection {2), to a deduction in
respect of such expenditure.

(2} The deduction allowable under this section shall not exceed,
in the aggregate, six hundred rand.

{3) In this section “education expenses’” means fees paid to a
school, college, university or other educational establishment or to
a tutor for the full time education of any student and includes any
reimbursement to the Government in respect of education expenses
paid by the Government on behalf of such person.

49. (1) Where in any tax year a person pays medical expenses
or makes contributions to a medical benefit fund which are ul-
timately borne by him out of his chargeable income, he shall be
entitled, subject to subsection {2), to a2 deduction in respect of such
expenditure.

(2} Where the expenditure referred to in subsection (1) includes
medical expenses, only the excess over fifty rand of such expenses
shall be included in the deduction allowable.

-{3) In this section —
“medical expenses’’ means payments made —

(@) to a medical practitioner or dentist in respect of
medical or dental services rendered;

{6} to a hospital or nursing home in connexion with
treatment of any illness or confinement; or



(¢} for drugs prescribed by a wmedical practitioner for
the treatment of an illness or in connexion with an
operation; and

“medical benefit fund” means a benefit fund established for
the purpose of defraying the costs of medical expenses
incurred by its members.

50. (1) Where in any tax year a person or his wife makes pay-
ments for the future benefit of such person or his wife, children or
dependants —

(@) as current contributions to an approved benefit fund or an

approved superannuation fund;

(b) as premiums for insurance on his life or the life of his wife;
f¢) as premiums for retirement annuity insurance;

(d) as premiums for insurance against sickness, accident or
unemployment; or |

{e) as current contributions to any national insurance fund
established by law in any country, insofar as those contri-
butions relate to future superannuation benefits,

and the payments are ultimately borne out of his chargeable
income he shall be entitled, subject to subsections (2), (3) and (4),
to a deduction in respect of such expenditure.

’?2) The deduction allowed under this section shall not exceed,
in the aggregate, eight hundred rand.

(3} A deduction in respect of contributions made for the purposes
of paragraphs (5) and (¢} of subsection (1) shall only be allowed
where the benefits are payable in currency of the currency area of
which Botswana forms part.

{4) Nothing in subsection (1) shall be construed so as to authorize
a deduction in respect of any contribution or premium paid under a
policy of motor insurance.

51. Where in any tax year a person, not being a public servant,
pays interest at a rate which the Commissioner is satisfied does not
differ substantially from normal commercial rates operating in that
tax year on a loan made to him by -

() a building society; or

{6) any other financial institution recognised by the Commis-

sioner as an institution whose business includes the lending of
moneys for the purchase of homes,
and applied by him in purchasing or building his principal private
residence in Botswana, and such payments are ultimately borne by
him out of his chargeable income, he shall be entitled to a deduction
in respect of such interest.

Insurance
aflowance

Honse
prurchase
loan
frterest
allowanee



PART VIII

SPECIAL PROVISIONS RELATING TO CERTAIN
TAXPAYERS

DivisioN | — ORDERS AND AGREEMENTS

Development 52. (1) The Minister may by order to be known as a development
flpé)fo‘f‘ﬂ] approval order, prescribe —
orders

{a) any business which may be granted additional tax relief in
respect of a project for the development of the economy of
Botswana;

(b) the types of development project in respect of which ad-
ditional tax relief may be granted;

(¢) the area in which any such development project is to be
carried out; or

(d) the types and rates of additional tax relief which may be
granted in respect of any such development project,

and where any such development approval order is made and in-
cluded in the Fourth Schedule the provisions of that order shall
apply in relation to such business.

(2) Notwithstanding any other provision of this Act, the Minister
may in any development approval order prescribe that such ad-
ditional amount as he may determine shall be deducted in as-
certaining the chargeable income of the business insofar as it is
derived from the development project; and such deduction may
relate to any expenditure incurred by the business in relation to the
development project including any expenditure to which Part V1
applies.

(3) An application for approval of a business under this section
shall be made in the prescribed form and submitted to the Permanent
Secretary of the Ministry responsible for finance.

(4} In considering any application for approval of a development
project of a business the Minister shall have regard to -

{a) the number of Botswana citizens who will be employed in
relation to the project and the capacities in which they will
be employed;

(b) any facilities proposed for the training and imparting of skills
to Botswana citizens;

(¢) any provisions made for the eventual replacement of non-
resident employees by Botswana citizens;

{d) any provision made for participation by Botswana citizens
in the management of the business;

(e} the degree of investment in the business of capital owned by
Botswana citizens;



(f) the area in which the proposed development will be carried
on; and

(g) any effect which the proposed project might be expected to
have —
(1} on stimulating the development of other economic,
industrial or commercial activities in Botswana, whether
of the business or otherwise; or

(i1} in reducing the price in Botswana of consumer goods
or services.

(5 Where the Minister is satised that the proposed project
would be beneficial to the development of the economy of Botswana
or to the economic advancement of its citizens he may issue a
development approval order in respect of the business.

(6) A development approval order may be issued subject to
such conditions and for such period of time as the Minister deems fit.

{7) The Minister may at any time, by a further order, amend
or revoke a development approval order if he is satisfied that —

(a) the business has failed substantially to carry out the develop-
ment specified in the order; or

(6} there has been asubstantial breach of any conditions specified
in the order,

but no such order of amendment or revocation shall be made until
the business has, by notice in writing, been given the opportunity
cither to rectify that failure or breach or to show cause within such
time as may be specified, not being less than thirty days from the
date of such notice, why the development approval order should
not be amended or revoked.

{8) Any business which is aggrieved by the proposed amendment
or revacation of a development approval order may appeal to a
subordinate court of the first class on the grounds that it has carrted
oul the development specified in the order or thatit is not in breach
ol any condition of the order; and if such appeal is upheld, the
proposed amendment or revocation of the development approval
order shall not proceed.

191 A business to which a development approval order relates
shall be entitled to the relief specified in the order where the Com-
missioner is satisfied that the development 1o which the order relates
has been carried out.

{10) Where, under subsection (7}, the Minister has, by further
order, amended or revoked a development approval order relating
to a development project carried on by any person such adjustment
shall be madc as respects liability to tax of such person for any tax
year as is necessary to give effect to that further order.
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(11) A development approval order or further order made under
this section shall be laid before the National Assembly as soon as
may be after it is made and shall not take effect until it is approved by
resolution of the National Assembly but, upon approval, it shall
come into operation or be deemed to have come into operation from
the date specified in the order or further order.

(12) A development approval order or further order made under
this section shall provide for an amendment of the Fourth Schedule -

(a) by the inclusion therein of such order;
() by the amendment of any order included therein; or

{¢} by the deletion therefrom of any order included therein,
as the case may be.

33. (1) The Minister may on behalf of the Government enter
into an agreement with the government of any other country with a
view to the prevention, mitigation or discontinuance of the levying
of tax under this Act and the income tax laws of that other country
or to the rendering of reciprocal assistance in the administration of
and in the collection of tax under this Act and such income tax laws.

(2) Any agreement entered into under subsection (1) shall, by
order, be laid before the National Assembly as soon as may be after
the agreement is entered into and shall not take effect until the order
is approved by resolution of the National Assembly but, upon
approval it shall come into operation or be deemed to have come into
operation from the date specified in the agreement.

(3} The Minister may at any time, by order, laid before the
National Assembly as soon as may be after it is issued, amend or
cancel any agreement entered into under subsection (1) and if such
order of amendment or cancellation is approved by resolution of the
National Assembly such agreement shall —

{a) operate in its amended form; or

{b) cease to operate,
as the case may be, from the date specified in such order.

{4) An order made under subsection (2} or {3) shall provide for
an amendment of the Fifth Schedule —

{a) by the inclusion therein of such order;
{6} by the amendment of any order included therein; or

f¢) by the deletion therefrom of any order included therein,
as the case may be.

54. (1) The Minister may on behalf of the Government enter
into a tax agreement with any person who is or may become liable
to tax under this Act.

{2) No agreement entered into under this section shall have
effect unless and until it is ratified by an Act of Parliament but upon



ratification an agreement shall be deemed to have come into opera-
tion on the date specified in that agreement.

(3) Any agreement entered into under this section may, in
respect of the person with whom it is made, vary the provisions of this
Act insofar as such provisions —

(a} 1mpose liabifity to tax; or

(6) regulate the imposition of such liabiliey,

and may provide for the exemption of dividends or interest paid by
that person or for the relief of that person from any responsibilities,
duties or liabilities under this Act to the extent indicated in the
Second Schedule.

(4) If any agreement entered into under this section imposes any
liability to tax such liability shall be deemed to be a liability imposed
under this Act and all the provisions of this Act including any varia-
tions thereto which may have been made under subsection (3) shall
apply thereto.

Division II -~ Borswana MeaT COMMISSION

55. Notwithstanding anything contained in this Act, the taxable
income of the Botswana Meat Commission shall be ascertained in
accordance with the provisions of the Sixth Schedule.

Drvision 111 — WituHOLDING TAXES

56. (1) Every employer shall deduct tax from the remuneration
paid to his emplovees in accordance with and in the manner
specified in the Seventh Schedule and shall carry out such other
obligations as are imposed by that Schedule.

{2} In this section the word “employer” shall have the meaning
given to it in the Seventh Schedule.

57. (1) Every person who makes any payment under a contract -
{a) relating to construction operations; or

(b) tor professional services not being services under a contract
of employment,
to a non-resident, shall deduct tax from such payment, if so directed
by the Commissioner, in accordance with and, in the manner
specified in the Eighth Schedule and shall carry out such other
obligations as are imposed by that Schedule.

(2} For the purposes of this section a person, including a partner-
ship, to whom any payment is made to which this section applies
shall be presumed, unless the contrary is proved, to be a non-
resident if such payment is made to an address outside Botswana.
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58. (1) Every person who ~
{a) pays interest; or
(4) being a resident company, pays a dividend,

to a non-resident, shall deduct tax from such payments in accordance
with and in the manner specified in the Ninth Schedule and shall
carry out such other obligations as are imposed by that Schedule.

{2) For the purposes of this section a person, including a partner-
ship, to whom any payment is made to which this section applies
shall be presumed, unless the contrary is proved, to be a non-
resident if such payment is made to an address outside Botswana.

(3) The Commissioner may direct that this section shall not
apply 10 any interest payment if he is satisfied that by reason of the
small amount of interest or any other special circumstances it is
reasonable to so direct.

PART IX
ASCERTAINMENT OF TAX PAYABLE
Drvision 1 — RATES oF TAax

59. (1) Subject to this Act, tax shail be charged for each tax year
on the taxable income —

{a) of a resident other than a company, at the rates specified in
paragraph 1 of the Tenth Schedule;

(b) of a non-resident other than a company, at the rate specified
in paragraph 2 of the Tenth Schedule;

(c¢) ofaresident company, at the rate specified in paragraph 3 of
the Tenth Schedule;

(d} of a non-resident company, at the rate specified in paragraph
4 of the Tenth Schedule;

(¢) of the Botswana Meat Commission, at the rate specified in
paragraph 5 of the Tenth Schedule.

{2) Where dividends or interest accrue to a non-resident from
Botswana, tax shall be charged for each tax year at the rate specified
in paragraph 2 of the Ninth Schedule.

60. (1) Subject to subsection (2), where for any tax year the
taxable income of a resident individual includes employment income
of his wife, the tax charged on such individual under section 59
shall be reduced by any amount by which the part of that tax which
relates to such employment income exceeds the tax which would be
charged under section 59 for such tax year on an unmarried person
who was entitled only to —

{a) the personal allowance provided in section 47 (1} (4}; and
(b) a deduction under section 50 (1} (a) in respect of any con-



tribution made by that person as a member of an approved
superannuation fund,

and whose chargeable income consisted only of such employment
income.

{2) Where the employment income referred to in subsection (1)
accrued during part only of a tax year by reason of —

{a} the marriage of the parties; or

(&) the death of one of the parties, or their divorce or separation,
tn such tax year, the calculation of tax in subsection (1} in respect
of an unmarried person shall be made by reference to a part only of
the personal allowance referred to therein, the amount thereof being
calculated in accordance with subsection (3).

{3) The amount of the personal allowance referred to in sub-
section (2) shall be that proportion of the full amount of that personal
allowance which the period during which the parties were married
to one another in such tax year bears to twelve months.

(4) Inm this section —

(a) “employment income”, in relation to a wife, shall notinclude
any amount received from her husband; and

(&) the amount of tax referred to in subsection (1) as relating to
the employment income of the wife is the amount by which
the tax charged on the husband under section 59 has been
increased by the inclusion in his taxable income of the amount
relating to the employment income of his wife.

DivisioN II — CreprT rorR Tax Pamp

61. Where, under Division LIl of Part VIII, any tax has been
deducted from amounts accrued to any person, the tax so deducted
shall be set off against the tax charged under section 59 for the tax
year in which such amounts accrued or are deemed to have accrued.

62. (1) Where an agreement which has effect under section 53
provides that tax payable under the laws of the country with which
such agreement has been made shall be allowed as a credit against
tax charged in Botswana, credit for such tax shall be calculated in
the manner provided in section 63 and shall be set off against the tax
charged under this Act.

(2) Subject to subsection (1) where interest or dividends accrued
to a resident from a source outside Botswana are charged to tax
under this Act, credit for any tax payable under the laws of the
country from which such interest or dividends accrued shall be
calculated in the manner provided in section 63 and shall be set off
against the tax charged under this Act.
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(3) Subject to subsecton (1) where an amount accrued to any
person from a source outside Botswana is charged to tax under
section 30, credit for any tax payable under the laws of the country
from which such amount accrued shall be given to such extent as in
the opinion of the Commissioner is reasonable.

63. (1) The credit to be set off in respect of tax payable in
another country on the amount referred to in section 62 shall be the
lesser of the following —

(2} the tax payable in the other country; or

(6} the tax charged under this Act,
on such amount.

(2} In this section —

“the tax payable in the other country’” means the amount of
tax payable, either directly or by deduction, for which the
taxpayer was personally liable and ultimately bears in that
other country; and

“the tax charged under this Act” in relation to any tax year
means that proportion of such tax which the amount accrued
from a source outside Botswana referred to in section 62
bears to the chargeable income of that tax year.

PART X
RETURNS AND NOTICES

64. (1) Subject to section 76 every person liable to furnish a
return of his gross income (hereinafter referred to as a *“tax return’™)
in respect of any tax year, either personally or in a representative
capacity, shall furnish a tax return in the prescribed form within two
months after the end of that tax year, and such form shall be signed
by him or by an agent authorized to sign on his behalf.

(2) The Commissioner shall give general notice in the Gazette
and in such other manner and at such other places as he deems fit
of the obligations imposed by this section but failure to give any such
notice shall in no way relieve any person liable to furnish a tax return
from his obligation to comply with subsection (1).

(3) Tax return forms may be obtained from the Commissioner or
from any income tax office or from any other place specified in the
notice under subsection (2) and it shall be the duty of all persons
liable to furnish a tax return to obtain such forms.

(4} Notwithstanding subsection (3} the Commissioner may, if he
deems it so advisable, cause forms to be delivered by hand or post to
any person.

{5) For the purposes of this Part “every person liable 1o furnish a
tax return’ includes every person liable to pay tax under this Act,
every partnership and also —

(a} every employee or other individual whose chargeable income



exceeds the annual rate of one thousand two hundred rand
during the tax year;

(b) every trustee of a person under a legal disability or executor
of the estate of a deceased person where the chargeable
income of that trust or estate exceeds the annual rate of one
thousand two hundred rand during the tax year;

(¢) every company, every trustee of a trust or of an insolvent
estate and every non-resident to whom any chargeable
income has accrued during the tax year;

(d) every person who in any previous tax year has made a loss
in respect of which he may be entitled to claim a deduction in
the tax year or any subsequent tax year; and

{e) every person who was liable to pay tax in respect of the
previous tax year,
except such persons who have been advised in writing by the
Commissioner that a return is not required for the tax year:

Provided that in the case of a non-resident whose gross income
derived from Botswana consists only of dividends or interest to which
section 58 applies such person shall be relieved of the obligation of
furnishing a tax return,

65. Where under section 76 the Commissioner has extended the
period in which a tax return for any tax year is to be furnished by any
person he may by notice in writing require such person, within such
time as may be specified in the notice, not being less than seven days
from the date of service of that notice, to furnish a provisional return
containing an estimate by such person of his taxable income for such
tax year.

66. Where it appears to the Commissioner that —

(a) a person may leave Botswana during the current tax year or
shortly after its expiry and that the absence from Botswana
of such person is unlikely to be temporary only;

(6) a person has ceased to carry on business in any tax year; or

(¢) in the case of any other person it is expedient to do so,
the Commissioner may at any time serve upon such person a notice
in writing requiring him to furnish within such time as may be
specified in the notice, not being less than seven days from the date
of service of such notice, a tax return for any tax year.

67. (1) Where it appears to the Commissioner that any person
is or may be liable to furnish a tax return for any tax year and has not
done so, he may, by notice in writing, require such person to furnish
a tax return within such time as may be specified in the notice, not
being less than seven days from the date of service of such notice.

{2) Nothing in this section shall be construed as extending the
time limits provided by section 64 for the furnishing of any tax
return.
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68. (1) For the purpose of obtaining full information in respect
of the gross income of any person, the Commissioner may, by
notice tn writing, require any person —

(a)

(t)

(c)

w furnish to the Commissioner such further tax return,
statement of assets and liabilities or other information as may
be required by the Commissioner;

to produce at such time and place as may be specified in such
notice, for examination by the Commissioner or for retention
by him for such period as may be reasonable for their exam-
ination, any accounts, books of account, statement of assets
and liabilities or other documents which the Commissioner
may consider necessary for such purpose and, if any such
information is not avatlable in the English or Setswana
language, to produce at the taxpayer’s expense a translation
in English prepared and certified by an approved transiator;
or

to attend at such time and place as may be specified in such
notice, for the purpose of being examined by the Commis-
sioner respecting his gross income or the gross income of any
other person or any transactions or matters appearing to be
relevant thereto.

{2} Where any person is required to attend and give information
under subsection (1}, in relation to any other person, he may be
allowed such expenses of attending as may be prescribed.

69.

1) The Commissioner, or any officer authorized by him,

may, for the purposes of obtaining information which he considers
necessary in relation to the lability of any person to tax, enter any
premises at any time during the day, without previous notice, and
search for any moneys or documents; and in carrying out any such
search he may —

(a) open, or cause to be removed and opened, any article in

()
()

(d)

which he considers any moneys or documents may be
contained ;

seize any documents which he considers may afford material
evidence of the liability of any person to tax;

retain any such documents for such period as may be reason-
able for their examination or for the purposes of a prosecution;
or

make copies of any such documents,

(2) Any officer exercising any power under subsection {}) shall,
upon demand, produce the authority furnished to him by the
Commissioner,

{3)

Where any documents are seized and retained under sub-

section (1}, the person to whom such documents helong shall be



entitled to examine and make copies of or extracts from them at such
time and place and under such supervision as the Commissioner
may determine.

{4) In this section “‘documents’” includes any books, records or
accounts.

70. {1) Where any person carries on business in any tax year his
tax return for such year shall be accompanied by a copy of the
accounts of the business together with a reconciliation of the accounts
with the chargeable income disclosed in that return in relation to
the business.

{2) Where the accounts referred to in subsection (1) have been
prepared by the person carrying on the business he shall furnish
ogether with the accounts a certificate signed by him stating -

(a) the nature of the books of account and documents from which
such accounts were prepared; and

b) whether such accounts present a true and fair view of the
P
profits from his business for the accounting period.

{3) Where the accounts referred to in subsection (1) have been
prepared by a person other than the person carrying on the business,
such other person shall provide on the face of such accounts a
certificate giving his name, address and occupation and stating —

{a} the extent of the examination made of the books of account
and of the documents from which such books of account were
prepared; and

(h) whether or not, as far as he was able to ascertain from such
examination, the entries in those documents and books of
account disclosed the true nature of every transaction, receipt,
accrual, payment and debit.

71. Every resident company shall on or before the 31st August
next following each tax year furnish to the Commissioner a return
showing the name and address of each person ~

(a) to whom interest was paid in such tax year in respect of any
debentures, debenture stock, loans or advances and the
amount of interest paid; or

(#) to whom dividends were paid or any bonus shares, debentures
or securities were awarded in such tax year and the amount or
value of such payment or award,

and, for the purposes of this section, where any interest or dividend
is not paid but is reinvested, accumulated, capitalised, carried to
any revenue or otherwise dealt with on his behalf or as he divects,
it shall be deemed to have been paid.
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72, Every resident private company shall on or before the 3lst
August next following each tax year furnish to the Commissioner a
return showing the name and address of and number of shares held
by each sharehalder on the last day of that tax year.

73. (1) Every company shall furnish to the Commissioner within
the time specified in this section —

(a) a copy of the memorandum and articles of association
constituting the company or any other documents setting
out the powers, aims and objects of and the rules or regulations
governing the company;

(b) a copy of any amendment made to such documents; and

{c) a copy of any prospectus proposed to be issued by the

company.

(2} In the case of a company incorporated or formed in Botswana
the documents referred to in subsection (1) shall be furnished within
sixty days of the date of incorporation or formation, amendment
thereof or, in the case of a prospectus, registration thereof.

{3) In the case of a company incorporated or formed outside
Botswana but carrying on business in Botswana the documents
referred to in subsection (1) shall be furnished within sixty days of
the date of commencing to carry on business in Botswana, amend-
ment of the documents constituting or governing the company or,
in the case of a prospectus, registration thereof.

74. Every return, statement or form purporting to be furnished
under this Act by or on behalf of any person shall for all purposes of
this Act be deemed to have been furnished by that person or with his
authority, as the case may be, unless the contrary is proved; and any
person signing such return, statement or form shall be deemed to be
cognizant of all matters contained therein.

75. Any return required to be furnished shall be delivered by hand
or post to the address specified in the prescribed form.

76. Where under this Act any return is required to be furnished
by any person within a specified number of days, the Commissioner
may, by notice in writing served on such person, extend the period
in which such return is to be furnished.

PART X1
ASSESSMENT OF TAX

77. (1} The Commissioner shall proceed to assess every person
chargeable with tax as expeditiously as possible after the expiry of
the time allowed to such person under section 64 or as extended
under section 76 for the delivery of a tax return.



(2) Where a person has delivered a tax return the Commissioner
may accept such return and make an assessment in accordance
therewith.

{3) Where -
(a) a person fails to furnish a tax return; or

(&) the Commissioner is not satisfied that the tax return furnished
by any person is true and correct,

the Commissioner may make an assessment to the best of his
judgment.

78. Where, in relation to an assessment made on any person for
any tax year, the Commissioner is of the opinion that —

(a) the tax charged is less than the amount which should have
heen charged;

(b} any assessed loss is greater than the amount at which it should
have been assessed ; or

(¢) arefund has been made in excess of the amount which should
have been refunded,

the Commissioner shall make an additional assessment accordingly.

79. {1} Where, in relation to an assessment made on any person
for any tax year, the Commissioner is satisfied that -

{a) the tax charged is greater than the amount which should
have heen charged;

(b) any assessed loss 1s less than the amount at which 1t should
have been assessed; or

f¢) arefund has been made which is tess than the amount which
should have been refunded,
the Commissioner shall make a reduced assessment accordingly.

120 Where, on the determination of an appeal made under Part
XII, the Court or Appeals Committee orders the reduction of an
asscssment, the Commissioner shall reduce the assessment accord-
ingly.

%% Where, for any tax vear, a person who has furnished a tax
return for that tax year and has been assessed under section 77 or 78
notifies the Commissioner in writing within six years after the end
ol that tax year that by reason of some error or mistake of tact in
such rewurn the assessment was excessive, the Commissioner, after
taking into account all relevant circumstances, may reduce the
assessment to provide such relief as 1s fair and reasonable:

Provided that no relief shall be given under this subsection if the
assessment was properly made in accordance with the practice
generally prevailing at the time such return was made.
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80. (1) Where, in relation to any tax year, the amount, as
determined by the Commissioner, by which the deductions allowable
to any person under Part VI in relation to the carrying on of a
business by that person exceed that part of the assessable income of
that person which accrues from that business, the Commissioner
shall make a determination of such excess (referred to in this Act as
“the assessed loss™).

(2) The determination of the assessed loss of any person for any
tax year under subsection (1) shall constitute the making of an
assessment by the Commissioner, shall be notified in writing to the
person assessed and the provisions of this Act other than sections
83 and 84 shall apply asif such determination were the determination
of the amount of the taxable income of such person for such tax year.

81. (1) Without prejudice to the powers of the Commissioner
under section 76, where a provisional tax return has been furnished
by any person under section 65, the Commissioner may proceed to
make a provisional assessment in the amount of the taxable income
disclosed in such return and shall determine the tax payable
accordingly.

(2) Notwithstanding any extension of time which has been
granted under section 76 for the furnishing of a tax return for any
tax year any tax payable under a provisional assessment shall be
due and payable within the time specified in section 93 and may be
recovered in the manner provided in Part XIII but upon the furnish-
ing of such tax return the Commissioner shall make an additional
assessment or a reduced assessment or confirm the provisional
assessment.

(3) Any provisional assessment made under this section shall be
subject to the right of objection and the time within which any such
objection may be made in accordance with section 86 shall not
commence to run until the date of service of the notice of additional
assessment, reduced assessment or confirmation of the provisional
assesstent, as the case may be.

82. (1) An assessment may be made in relation to any person
under this Act at any time prior to the expiry of six years after the
end of the tax year 1o which it relates:

Provided that —
(i) where such person is deceased, such assessment may only be
made within three years after the end of such tax year;

(i) where any fraud or wilful default has been committed in
connexion with tax for any tax year by or on behalf of any
person, and -

(a} such person is an individual who is alive at the time the
assessment is made, or a person other than an in-



dividual, an assessment in relation o such tax vear may
be made at any time: or

(4} such person is deceased, subject to subsection (2), an
assessment may only be made in respect of the tax year

in which he died and the five immediately preced-
ing tax years.

120 In the case of an assessment made upon the executor of an
extate of a deceased person in accordance with sccdon 17, the
assessment shall be made within three years of the end of the tax
vear in which such person died.

83. {1} Subject o subsection {2} a notice of assessment in respect
of every person chargeable with tax shall be made and issued to such
person in the prescribed form.

123 The Commissioner shall not be required to issue a notice of’
assessment other than a notice of reduced assessment to any person
where -

fa) no liability to tax arises:
“#) the balance of tax due to be paid by him does not exceced
five rand: or

(¢) the balance of refund of tax due to him docs not exceed one

rand,
unless that person makes a request to the Commissioner for the issue
of a notice of assessment.,

{33 Inodhis section “notice of assessment” shall include a notice of
a reduced assessment, an additional assessment and @ provisional
assessment.

84. The Conmumissioner shall mainain in such manner as he
thinks fit a record of all asscssments made in respect of each tax year.

85. (1) Subject 1o section 79 {31, where in relation 10 an assess-
ment —

(a) no valid notice of objection has been given under section 86;

{h) subsequent to the determination of an objection, no valid
notice ot appeal bas been given under section §9; or

fe) an appeal has been dewermined and there s no right of

lurther appeal,
such assessment shall be final and not subject 1o appeal.

{21 Nothing in this section shall prevent the Commissioner from
making any additional assessment {or any tax year which does not
involve reopening any matter which has been determined on appeal
for such tax year,

3} Notwithsianding subsections (1) and (2) where any fraud or
willul default has been committed by or on behalt of any person in
relation to histiability 1o tax for any tax year, the Commisstoney may
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make an additional assessment for such tax year even though it may
involve reopening a matter which has been determined on appeal.

PART XII
OBJECTIONS AND APPEALS

86. (1) Any person who is aggrieved by an assessment made on
him may, by notice in writing to the Commissioner within thirry
days after the date of service of the notice of assessment, or within
such further time as the Commissioner may for good cause allow,
ohject to the assessment.

(2) Where the assessment is —
(a) an additional assessment; or
{b) areduced assessment which, in part, imposes a fresh liahility,
the person assessed shall have no further right of objection than he
would have had if that assessment had not been made except to the
extent 1o which that assessment has imposed a fresh liability on him.
{3) An objection shall specify particufars of the grounds on which
it is made.
(4) In thissection “‘aggrieved by an assessment’ means aggrieved
by -
fa) the inclusion in an assessment of an amount as part of the
taxable income;
(%) the disallowance in an assessment of an amount claimed as a
deduction in ascertaining the taxable income;
{¢) the determination by the Commissioner of the amount of an
assessed loss;

(d} the amount of tax set off under section 6} or 62;

{e) the imposition of any amount of penalty for failure to lodge a
tax return within the prescribed time or any extended time
allowed under section 76;

(f} the imposition of any amount of penalty for failure to lodge
a correct tax return; or

{g) the determinanon by the Commissioner of the status of a

company as public or private in the exercise of his discretion

under paragraph (e}, (b), (¢} or (d) of section 123 (2).

87. (1) The Commissioner shall consider any valid objection

made under section 86 and may either disallow it or allow it either

wholly or in part and shall by notice in writing inform that person
of his decision.

(2) If a decision of the Commissioner requires the reduction of
an assessment made on any person, the Commissioner shall issue a
notice of reduced assessment to that person, together with the notice
of his decision or as soon as is practicable thereafter.
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may, by notice of appeal, appeal therefrom - e

{a) to the High Court; or

(b) subject to subsection (4) and, at his option, to an Appeals
Committee.

(2} A notice of appeal shall —

(2} be made in writing;

(b} state whether the appeal is to the High Court or an Appeals
Committee;

/¢}) be lodged with the Commissioner within sixty days after the
date of service of the notice of his decision on the objection, or
within such further time as the Commissioner may for good
cause allow;

{d) berestricted to the grounds stated in the objection given to the
Commissioner except for such modifications as may be neces-
sary arising from the partal allowance by the Commissioner
of the objection; and

(e} contain an address for service of notice of the date and place of
hearing.

{3) Inthissection ““aggrieved by a decision of the Commissioner”
means aggrieved by —

(a) the inclusion in an assessment of an amount as part of the
taxahle income;

(b} the disallowance in an assessment of an amount claimed as a
deduction in ascertaining the taxable income;

(v} the determination by the Commissioner of the amount of an
assessed loss;

(d) the amount of tax set off under section 61 or 62;
f¢) the imposition of any amount of penalty for failure to lodge a

tax return within the prescribed time or any extended time
allowed under section 76;

7/} the imposition of any amount of penalty for failure to lodge a
correct tax return; or

{g) the determination by the Commissioner of the status of a

company as public or private in the exercise of his discretion

under paragraph (a), (), (¢) or (d) of section 125 (2).

{4) An appeal shall lie to the High Court in respect of any of the

matters mentioned in subsection (3) but an appeal shall lie to an
Appeals Committee —



fa) in respect of the matters mentioned in paragraphs (a}, (%),
(d), (¢} or (f) of subsection (3}, only where the amount of
tax or penalty in dispute does not exceed one thousand rand;
or

(b) in respect of the matter mentioned in subsection {3) (¢, only

where the assessed loss does not exceed five thousand rand.

{5} An appeal in respect of the matter mentioned in subsection
{3) {g) shall lie to an Appeals Committee or the High Court by -

fa) the company in respect of which a determination has been

made; or

(#) ashareholderin a company, being a company determined by

the Commissioner to be a private company, in respect of the
distribution of a dividend deemed under section 126 to have
been made to that shareholder.

(6) Upon receipt of a valid notice of appeal the Commissioner
shall forward to the High Court or the Chairman of an Appeals
Committee as early as is practicable such number of copies as may
be necessary of —

{a) the tax return;

{t) the notice of assessment under appeal;

fc; the notice of objection;

(d} the decision of the Commissioner on the objection;

e} the notice of appeal; and

(f} a statement setting out the matter in dispute between the

appellant and the Commissioner.

{7) Upon transmission of the documents referred (o in subsection
{6} the Commissioner shall notify the appellant that such action has
been taken and at the same time shall forward to the appellant a
copy of such documents,

Hearsng In 90. {1) Upon every hearing of an appeal by an Appeals Comumit-

i tee or the High Court the Committee or the Court may confirm,
oA it . .

BRI, increase or order the reduction of any assessment or may make such

Connt other order as it deems fit.

{2) On any appeal to which this section relates both the appellant
and the Commissioner shall bear their own costs except where the
Appeals Committee or the High Court is of the opinion that —

{a) the decision of the Commissioner on the objection was

arbitrary and unreasonable; or

(4) the grounds of appeal by the appellant werc frivolous,
when the Appeals Committee or the Court may make such order as
1o costs as 1t deems fit.

{3) Onanyappeal the burden of proofshatl lie upon the appellant.




{4) At least thirty days before the date fixed for the hearing of an
appeal by an Appeals Committee, the Chairman shall, by notice in
writing, advise the appellant and the Commissioner of the date and
place on and at which the appeal has been set down for hearing.

{5) Atevery hearing by an Appeals Committee the appellant and
the Commissioner shall be entitled to appear in person or by
representation.

{6} The sittings of the High Court or an Appeals Committlee for
the hearing of any appeal shall not be public unless the Court or the
Chairman of the Committee so directs on applicaton by the
appellantc.

i7) The Court or the Chairman of an Appeals Commitiee may
authorize the publicatdon of the decision on any appeal but the
publication shall be in such manner as not to disclose the name of the
appellant,

91. /1) The Commissioner or the appellant may appeal o the
High Court from any decision of an Appeals Committee which
involves a question of law, including a question of mixed fact and
law, but in any other case the decision of the Appeals Committee on
an appeal shall be final and not subject to further appeal.

{21 The Commissioner or the appellant may appeal to the Court
ol Appeal as of tight from any decision of the High Court {including
a decision of the High Court on an appeal from an Appeals Com-
mittee} which invelves a question of law, including a question of
mixved fact and law, but in any other case the decision of the High
Court on an appeal shall be final and not subject wo turther appeal.

(3] On any further appeal o which this secion relates the
High Court or Court of Appeal, as the case may he -

{«) may confirm, increase or order the reducton of any assess-

ment;

) may make such other order as 1t deems fit; and

{¢) may make such order as to costs as it deems fit.

92. The obligation to pay any tax chargeable under an assess-
ment shall not be suspended by reason of any notice of objection or
appeal having been given against such assessment, and the tax
charged may be vecovered as if no such notice ot objection or appeal
had been given.

PART XIII
PAYMENT, RECOVERY AND REFUND OF TAX

93. Subject to this Part, any tax charged shall he due and payable
by the person chargeable within thirty days of the date of service on
him of the notice of assessment,
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94. {1) On application by the person chargeable, the Commis-
sioner may in any case grant such extension of time for payment, or
permit payment to be made by such instalments and within such
time as he considers the circumstances watrrant, and in such case the
tax shall be due and payable accordingly.

(2) Where, under subsection {1), the tax is permitted to be paid
by iustalments and there is default in payment of any instalment,
the whole of the balance of tax outstanding shall become due and
payable forthwith.

95. (1) Any tax not paid within the time specified in section 93
shall bear interest at the rate of two percentum for each month or
part of a month during which it remains unpaid.

{2) The Commissioner may, where he considers the circumstances
warrant it, remit the whole or part of any interest payable under
subsection (1).

96. (1) Any tax deducted or deductible by an employer under
section 56 from the remuneration paid to an employee shall be due
and payable by the employer —

(a) within fifteen days after the end of the month during which
that tax was deducied or deductible; or

(6) in the case of a person who ceases to be an employer, within
fifteen days after the date on which he so ceases.

(2) On application by an employer, the Commissioner may grant
such extension of time for payment as he considers the circumstances
warrant and in such case the tax deducted or deductible shall be
due and payable accordingly.

{3) In this section the words “employer”, “remuneration” and
“employee” shall have the meaning given o them in the Seventh
Schedule.

97. Any tax deducted or deductible by any person under section
57 in respect of a contract relating to construction operations or for
professional services shall be due and payable by that person within
fifteen days after the end of the month during which that tax was
deducted or deductible.

98. Any tax deducted or deductible under section 58 by any
person from a payment of dividends or interest to a non-resident
shall be due and payable by that person within fifteen days after
the end of the month during which that tax was deducted or deduct-
ible.

99. (1} Any tax deducted or deductible by any person and not
paid within the time specified in section 96, 97 or 98 shall bhear



interest at the rate of two percentum for each month or part of a
month during which it remains unpaid.

(2) Any interest imposed on any person by subsection (1) shall
be a debt due by that person and shall not be recoverable by him
from the person in respect of whom the tax was deducted or should
have been deducted.

100. ;1) Tax shall, when it becomes due and payable, be a debt
due to the Government and payable to the Commissioner in the
manner and at the place prescribed.

2% Proceedings in any court for the recovery of tax shall be
deemed to be proceedings for the recovery of a liquid debe.

{31 In any proceedings for the recovery of tax it shall not be
competent for the defendant to enter a defence that —

{a) the taxable income is incorrect;

{b) the tax charged is excessive; or

(c) the assessment is the subject of objection or appeal.

101, {1} If any person fails 1o pay any tax when it becomes due
and payable the Commissioner may file with the clerk or registrar
of any court of corapetent jurisdiction a statement, certified by him as
correct, of the amount of tax due and payable and unpaid.

i2: A statement filed under subsectdion (1) shall have the effect of

a civil judgment given in that court in favour of the Commissioner
(or a liguid debt of the amount specified in the statement and the
court shall, subject to subsection {3}, issue a writ of execution In
respect thereof against the person who has so failed to pav.

{3 No writ of execution shall be issued against any person
pursiant o subsecuon (2) unul tourteen days after service on him
by the court of a notice informing him that a writ of execution will
be dssued by the court in respect of tax due by him and unpaid
unless before the expiration of that peried of fourteen days he
produces proot of payvment thereof sausfactory to the court.

4 After giving the Commissioner the opportunity of being
heard, 1n the event of -

(a} proot of payment being produced with which the court is

satisfied, the writ of execution shall not be issued;

(bi no proof of pavment being produced with which the court is
satisfied, the writ of execution shall be issued and execution
thereon shall proceed lorthwith; or

() proofof payment being produced which appears to the court
0 be inconclusive, the court shall proceed to set down a case
for hearing and both parties shall be endtled to be heard
personally or by representation: and vpon completion of the

hearing (he court shall direct whether or not the writ ot

sxecution shall be issued.
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{5} The 1ssue of a writ of execuuon under subsection {2} shall
he without prejudice o the right of the Commissioner to apply lor
any other form of execution of the judgment debt.

Recovery of 102. {1} Where the Commissioner has reason to believe that any
moneys from  person may leave Botswana owing moneys or might, upon assess-
ET\?,',;, ment, owe moneys to the Commissioner under this Act, the Commis-
Botswana sioner may, by notice in writing served on that person, require that

he pay the amount owing or give security to the satisfaction of the
Commissioner {or the payment thereaf, or to cover the amount which
might be owing, within the time specified in the notice.

{2) The Commissioner may issue to the Immigration Control
Officer —

(a) acopy ofthe notice served under subsection (1} ; and

(b) arequest for the person charged to be prevented from leaving

Botswana until he pays the amount owing or gives security as
provided in subsection {1).

{3) Where a notice has been served under subsection (1) and a
request has been made under subsection {2), upon payment of the
amount owing or the giving of satisfactory security as required under
subsection {1) the Commissioner shall, as soon as possible, issue to the
Immigration Control Officer a withdrawal of his request made under
subsection {2) and shall furnish the person charged with a copy there-
of, which shall be sufficient evidence for any immigration officer
to permit the departure of that person,

(4) If any person fails to pay any moneys owing or give satis-
factory security as required under subsection (1) the Immigration
Control Officer shall take such steps as may he necessary to prevent
such person from leaving Botswana pending compliance with the
notice served on him.

Recavery of 103, {1; Any tax due and pavable by a married man may be
Lax f"_“g‘ recovered from his assets or any assets of his wife.

marre

persons and (2) So much of any tax due and payable by a settlor asis ateribut-

seldements — ahle 10 amounts accrued in a settlement but charged 10 tax in the
name of the settlor under section 14, 15 (1} or 16 may be recovered
from assets of the settlement.
(3} For the purposes of this section tax attributable to amounts
deemed to have accrued o any person under section 14, 15 (]}
or 16 means the amount by which the tax charged under section 59
has been increased by the inclusion of such amounts in the gross
income of the person charged (o tax.
{4) In subsection {2) the words “settlor’” and *“settiement’” shall
have the meaning given (o them respectively in sections 14, 13 (1)
and 16. '
Recovery of 104, (1) Where any person dies, then in respect of any tax pay-
wiltom ghle under an assessment -
TEpreseninit®  (¢) made upon him prior to and remaining unpaid at his death;

taxpayers



(b) made upon his executor under section 17 in respect of
amounts accrued prior to his death; or

{¢) made upon his executor under section 18 in respect of amounts
accrued after death to the estate of the deceased person,

the amount of tax unpaid by that person in his lifetime or payable
under an assessment made on his executor shall be a debt due and
payable out of the estate of the deceased person.

(2) Where a company is being wound up or has been placed
under judicial management, then in respect of any tax payable
under an assessment —

(a) made upon the company, prior to and remaining unpaid at
the commencement of the liquidation or judicial manage-
ment;

(4) made upon the lignidator or judicial manager in respect of
amounts accrued prior to commencement of the liquidation
or judicial management; or

{c) made upon the liquidator or judicial manager in respect of
amounts accrued during the winding up or judicial manage-
ment of the company,

the amount of tax unpaid by the company or payable by the liquid-
ator or judicial manager shall be a debt due and payable out of the
assets of the company.

{3} Where any person is chargeable to tax under section 15 (2)
as trustee of a trust the income of which is accumulated, then any
tax payable by the trustee shall be due and payabie out of the assets
of the trust.

{4) Where any person is chargeable to tax under section 19 as
trustee for a legally disabled person, any tax payable by the trustee
shall be due and payable out of the assets of the legally disabled
person.

(5) Where any person is chargeable to tax under section 20 as
trustee for the beneficiaries of a trust, any tax payable by the trustee
shall be due and payable out of the assets of the trust.

(6) Where any person is chargeable to tax under section 23 as
agent for a non-resident, any tax payable shall be due and payable
out of the assets in Botswana of the non-resident.

{7) Where any person is chargeable to tax as public officer of a
company, any tax payable shall be due and payable by the company.

105. Every person who as a representative taxpayer pays any
tax shall be entitled to recover the amount paid from the person on
whose behalf it was paid or to retain out of any moneys that may be
in his possession, or may come to him, in his representative capacity
an amount equal to the amount paid.

Right of
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Personal 106. Every representative taxpayer shall be personally liable for
labiliy of — any tax payable by him in his representative capacity if, while it
[:E;JT::‘“M remains unpaid —
(a) he alienates, charges or disposes of any amounts in respect of
which the tax is charged; or
(5} he disposes of or parts with any assets or money which is in
his possession or comes to him after the date on which the
tax is payable,
if the tax could legally have been paid out of such amounts, assets or
money.

Recovery 107. (1) For the purpose of recovery of any tax due from any
ofaxfrom  person the Commissioner may, by notice in writing declare any

person
holding other person —

mon;'f for {a) trom whom any money is due or may become due to the first
another

mentioned person;
() who holds or may subsequently hold money for or on account
of the first mentioned person;
(¢) who holds money on account of some other person for pay-
ment to the first mentioned person; or
{4} who has authority from some other person to pay money to
the first mentioned person,
to be the agent of that person and to pay to the Commissioner within
fifteen days of the date of service of that notice or if on such date no
money is due from him to that person within fifteen days of che date
on which money becomes due to that person the amount spectfied
in the notice or if the money due is less than the amount specified the
whoele amount of the money due.

person

(2} Where any person declared to be an agent under subsection
{1) fails to make any payment within the time specified in a notice
under that subsection, the provisions of this Act shall apply as if
such amount were tax due and payable by that person on the date
by which he was required to make such payment to the
Commissioner.

Priority of 108. From the date on which any tax becomes due and payable
wx debr upon - the Commissioner shall have such preferential claim for such debt
fiquidation  UpOR the assets of —
{a) an insolvent person as is specified in section 85A of the
{Cap. 82] Insolvency Proclamation; or
(b) a company in liquidation or under judicial management as is
specified In section 256 or 270 (4) of the Companies Pro-

71 of 1959 .

( ) clamation, 1959,

Refund of 1 109, (1} Where the Commissioner is satisfied that any person has
¢ LIS ¥4 . . . .

overpaid paid tax for any tax year, by deduction or otherwise, in excess of the

amount finally determined to be payable under this Act for such tax



117, {17 Anv person who -

(a) fails or neglects to furnish to the Commissioner any return or
document as and when required under thls' Af:t; B

(b} fails o comply with the requirements of any notice in writing

' served on him under this Act; '

(c) refuses or neglects to answer truly ar_lcl fully any quest;‘o.ns
put to him or to supply any information required from him
respecting his gross income or the gross income of any other

persong

year, that person shall, subject to section 79, be entitled to have the
amount of the excess refunded.

(2) Where the Commissioner is satisfied that any excess tax to
which subsection (1) applies has been paid, by deduction or other-
wise, by a married woman in respect of gross income which has been
deemed to have accrued to her husband, the Commissioner may,
upon request by such married woman, refund such excess to her
1( this appears to him to be reasonable.

(3} The burden of proof that any amount of tax has been paid, by
deduction or otherwise, shall rest with the person referred to in
subsection (1) but any tax certificate issued io such person under the
Seventh, Eighth or Ninth Schedule shall be prima facie evidence that
the amount of tax shown therein has been paid by such person.

110. (1) The Minister may remit wholly or in part any tax
payable by any person where he is satisfied thatitis just and equitable
10 do so.

(2) Any decision made by the Minister under this section shall
be final and not subject o appeal.

(3) The Commissioner may remit any amount of tax, not ex-
ceeding two hundred and fifty rand, unpaid by any person in respect
of any tax year where the Comimissioner is satisfied that such tax is
irrecoverable.

PART XIV
OFFENCES
Diviston I - CrviL PENALTIES

111. The penalties imposed by this Division of this Part may be
imposed by the Commissioner at his discretion and shall be in
addition o any right to institute criminal proceedings against any
person for an offence under this Act, and any fine payable on
conviction for an offence shall be in addition to the penalties
provided herein.

112, Where any person who is required to furnish a tax return
for any tax vear fails to do so within the prescribed time or any
extended time allowed under section 76 he shall be liable 10 -

(2} interest at the rate of two percentum per month on the amount
of tax charged for such tax year, calculated for the period ~

(1) commencing thirty days after the date on which the
return should have been lodged, or the Ist January
following the end of that tax year, whichever is the later;
and

(it} ending on the date on which the tax becomes due and

payable under the assessment made for that tax year
under section 77; and
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two thousand rand or to imprisonment for two years.

_ (2) Tn any proceedings under this section, if it is proved that any
Incorrect statement or entry is wilfully made

books of account or other records, or certificate or st
person, he shall be presumed, until the contrary is
made or caused or allowed 1o he made that incorr

entry with intent to evade assessment or liability to tax.

{b) a penalty not exceeding the amount of tax chargeable for that
tax year.

113. (1) Where any person has failed to lodge a correct tax
return for any tax year by reason of —

(a) his failure to disclose any gross income accrued to him from
any source;

(b} the deduction or set off by him of any amount which is not
allowable as a deduction;

(¢) theclaim by him of an expenditure or loss of an amount which
was not expended or lost; or

(d) his failure to disclose any fact, the disclosure of which would
result in an increase in his taxable income,

he shall be liable to a penalty in accordance with subsection (2).

(2) Where the incorrectness of the tax return, statement or
information was attributable to -

(a) neglect or carelessness, he shall be liable to a penalty not
exceeding the amount of tax which would have been lost if
he had been assessed on the basis of the incorrect return,
statement or information furnished by him; or

{4) fraud or wilful defauli, he shall be liable 10 a penalty not
exceeding twice the amount of tax which would have been
lost if he had been assessed on the basis of the incorrect return,
statement or information furnished by him.

(3) If, in any tax year in which the determination of the taxable
income of any person does not result in an assessed loss, that person
is entitied to the deduction of a balance of assessed loss from the
previous tax year and the balance to which he is entitled is less than
it would have been if it had been calculated on the basis of the tax
return, statement or information furnished by him for the tax year
in which it was incurred he shall be deemed for the purposes of this
section to have omitted from his tax return of the first mentioned tax
year an amount equal to the difference between the amount at which
such balance of loss is finally determined and the amount at which
it would have been determined if the incorrect return, statement or
information had been accepted by the Commissioner as correct
under section 77 (2).

(4) Where for any tax year a person furnishes a provisional tax
return under section 85 and, by reason of the incorrectness of that
tax return, the amount of tax charged under a provisional assess-
ment made under section 81 is less than three-quarters of the correct
tax liability as determined for that tax year on the furnishing of the
tax return under section 76, that person shall be liable to pay a
penalty, by way of interest, at the rate of two percentum per month
on the amount of the difference between the tax charged in the

Tesr ey ey
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119.

(@)

()
(c)
(d)
(¢)

(f)

{1} Any person who -
within the prescribed time fails to register as an employer, or
Lo notify any change of address or to notify that he has ceased
to be an employer;
within the prescribed time fails to deduct any amount of tax
from remuneradon paid to an employec;
within the prescribed time fails to pay to the Commisstoner
any amount of tax so deducted;

fails to comply with any direction issued or condition specified
hy the Commissioner under the Seventh Schedule;

fatls to maintain a record of remuneration paid to his em-
plovees and tax deducted therefrom; or

fails 1o deliver to any employee a certificate of tax deducted
from remuneration, as and when required,

shall he guilty of an offence and liable on conviction to a fine of
tour hundred rand or to imprisonment for one year.

(2)

In this section the words “employer”, “remuncration” and

“employvee” shall have the meaning given to them in the Seventh
Schedule.

120. (1) Any person who wilfully with intent to evade assessment
or liability o tax -

fa)

(6)

{d;

furnishes to his employer or the Commissioner an incorrect
return of personal particulars or gives any incorrect inform-
ation to his employer in relation 10 any matter affecting the
amount of tax to be deducted from his remuneration;
issues, possesses, uses or causes to be issued or used any
certiftcate of remuneration and tax deducted which is
mncorrect;

alters any certtficate of remuneration and tax deducted,
issued by any other person, pretends to be the employee
named in any certificate of remuneration and tax deducted,
or in any other way o his own advantage or benefit ohtains
credit with respect to or payvment of the whole or any part of
any amount of tax deducted from remuneration received by
another person; or

not being an employer and without being authorized by any
person who is an employer issues or causes to he issued any
document purporting to be a certificate of remuneration and
tax deducted from remuneration,

shall be guilty of an offence and liable on conviction (o a fine of
two thousand rand or o imprisonment for two vears.

ey

[n this secuon the words “employer™, “remuneration’ and
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“employee’ shall have the meaning given to them in the Seventh

Schedule.
121. Any person who —

(a) fails to deduct any tax from a payment made to a non-resident
to which section 57 applies;

(b} within the prescribed time fails to pay to the Commissioner
any amount deducted under section 57; or

(¢) within the prescribed time fails to notify the Commissioner
that he has entered into a contract to which the Eighth
Schedule applies,

shall be guilty of an offence and liable on conviction to a fine of
four hundred rand or to imprisonment for one year.

122, Any person who -

(a) fails to deduct any tax from a payment of dividend or interest
made to a non-resident as required by section 58; or

(b} within the prescribed time fails to pay to the Commissioner
any amount deducted under section 58,

shall be guilty of an offence and liable on conviction to a fine of
four hundred rand or to imprisonment for one year.

123. (1} Where any person —
(a} wiltully makes or delivers on bebalf of another person; or
() aids or abets another person to make or deliver,

an Incorrect return, acCount, statement or any incorrect information
relating to any matter affecting the tax liability of that other person,
the first mentioned person shall be guilty of an offence and hable
on conviction to a fine of four hundred rand or to imprisonment for
one year.

{2) Where any person wilfully and with intent to assist any other
person to evade assessment or liability to tax does any of the matters
referred to in section 118 he shall be guilty of an offence and liable
on conviction to a fine of two thousand rand or to imprisonment for
two years.

{3) Inany proceedings under subsection (2) ifitis proved thatany
incorrect statement or entry is wilfully made in any return, answer,
books of account or other records or certificate or statement by such
person, he shall be presumed, until the contrary is proved, to have
made such incorrect statement or entry with intent to assist such
other person to evade assessment or liability to tax.

124. (1) Where any person has committed a breach of the
provisions of this Act for which a penalty is provided under Division
I of this Part, then in relation to such breach the Commissioner may
mitigate any penalty imposed by him, either wholly or in part and
whether betore or after judgment for its recovery has been obtained.



{2} Nothing in subsection {1) shall be construed so as to authorize
the Commissioner (0 miugate any penalty where the penalty
imposed by the Commissioner has been the subject of appeal under
section 89.

(33 Where any penalty has been mitigated under subsection {1)
by agrecement with the person concerned then, notwithstanding the
provisions of sections 86 and 89, that person shall not be entitled w
object 10 or appeal against the imposition of, or the amount of, the
penalty as so mitigated.

‘<1 Subject to the direction of the Attorneyv-General, where any
persoa has committed an offence against this Act for which criminal
proceedings may be taken under Division I of this Part, then in
relation o such offence the Commissioner may, at any time prior
o the commencement of the hearing by any court of such pro-
ceedings, compound the offence and order the person to pay such
sum ol money. not exceeding the amount provided in Division 11
of this Part for such offence as the Commissioner may think fit.

£

5) The Commisstoner shall not exercise his power to compound
undler this secton unless the person who has committed the offence
requests the Commissioner in writing o so deal with the offence.
{6; Where the Commissioner compounds any offence under this
section and makes an order accordingly -
{a} the ovder shall be made in writing and there shall be attached
to it the request referved to in subsection (5);

(h) the order shall specify —
i) the offence committed ;
/1) the sum of money ordered 10 be paid; and

{ii1}) the date on which payment is to be made or the dates
on which instalments of that sum are to be paid;

(¢} a copy of the order shall be given, it he so requests, to the
person who committed the offence;

{d) that person shall not be liable to any criminal proceedings
or lurther criminal proceedings, as the case may be, in
respect ot such offence, and if any such proceedings are taken
it shall he a good defence for that person 10 prove that ihe
offence has becn compounded under this section;

; the order shall be final and shall not be subject to any appeal;
and

(f; astatement of the amount due by reason of the order may be
filed with any court of competent jurisdiction in the manner
provided in section 101 and such amount shall be deemed to
be an amount of tax due and payable and unpaid, and
recovery thereof shall be made in accordance with the pro-
visions of that section.



Status of
cempanies:
public or
private

(7} Where under subsection (6) (4) {iii} any sum is to be paid by
instalments and there is default in payment of any instalment the
whole of the balance then outstanding shall become due and payable
forthwith.

PART XV
PROVISIONS RELATING TO COMPANIES AND
PARTNERSHIPS

125. (1) For the purposes of this Act a company shall be recog-
nised as either a public company or a private company in respect of
each tax year and the Commissioner shall upon the request of any
company inform that company whether it is recognised as a public
company or a private company.

(2) A company shall be recognized as a public company in
relation to a tax year if —

{a) all classes of its shares are listed for quotation in the official
list of a stock exchange on the last day of the tax year or
substituted accounting period and the Commissioner is
satisfied that —

(1) the stock exchange is a recognized and bona fide stock
exchange under adequate control and that its rules for
granting and continuing a quotation for the purchase
and sale of shares provide full protection of the interests
of the public in regard to dealings in the shares of the
company;

(i1) cthe memorandum and articles of association of the
company contain no restrictions on the right to acquire
or transfer any of its shares as are likely to preclude
members of the general public from becoming share-
holders in the company; and

(i) the general public throughout the tax year either
directly as shareholders or indirectly as shareholders in
any other public company held more than fifty per-
centum of every class of equity share issued by the
company;

(b) the company is a subsidiary of a public company;
(¢) the company is not a company which by its memorandum or
articles of association —

(i} restricts the right to transfer its shares;

(i)} limits the number of its members to fifty, not including
persons who are in the employment of the company and
persons who have been formerly in the employment of
the company were while in that employment and
have continued, after the determination of that
employment, to be members of the company; or



(it} prohtbits any invitadon to the general public to

subscribe for any shares or debentures of the company,

and is a company in respect of which the Commissioner s

satisfied that —

{A) the general public throughout the tax year either
directty as shareholders or indirectly as shareholders in
any other public company held more than afty per-
centum of every class of equity share issued by the
company; and

{B} the business of the company is conducted and its
profits are distributed in such a manner that no person
enjoys or receives or is entitled 1o enjoy or receive, by
reason of shareholding, participation in the manage-
ment or otherwise, any advantage which would not be
enjoyved ar received by him if the company had heen
under the control of a board of directors acting in the
best interests of all its shareholders and had been one
which could have been recognized as a public company
under paragraph fa};

fd) the Commissioner is satisfied that -

(i) the company was incorporated to serve a specified
purpose beneficial 10 the public; and

(it} under the constitution of the company, no person s
entitled to participate in the profits or income of the
company to an extent greater than seven percentum

per annum on the nominal vatue of his shareholding;
(e} it 1s an insurance society or company;

(f) it is a society or company registered under the Co-operative
Societies Law, 1962; or

(g} tris aspecified corporation.

{3: A company which is not recognized as a public company in
relation (o a tax year shall be recognized as a private company.

‘41 For the purposes of subsection 2 (4 ) a company is a subsidiary
of a public company it one or more companies, which are public
companies for the purposes of any other paragraph of subsection {2),
ihroughout the tax vear held more than fifty percentum of every
class of equity share issued by the company.

{5) Where, by reason of changes in the constitution or share-
holding of any company which has been recognised as a public
company under paragraph (a), (&) or (¢} of subsection (2) or for
any other reason the company in any tax year ceases to satisfy the
requirements of the relevant paragraph, the company shall he
recognised as a private company in relation o that tax year.

S of 1962



Deemed
distributions
of dividends:
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126. (1) Subject to this section where, in respect of any tax year,
the total amount distributed by a resident private company as
dividends within twelve months after the end of the tax year is less
than the standard amount for the tax year the Commissioner shall,
by notice in writing to the public officer of the company, order that
the undistributed portion of the standard amount for that tax year
shall be deemed to have been distributed as dividends to the share-
holders listed on the share register of the company at the end of
twelve months after the end of the tax year and thereupon the
proportionate share thereof of each shareholder shall be deemed to
be a dividend accrued to him on that date.

{2) Where the Commissioner is satisfied that by reason of drought,
flood or similar unforeseen circumstances abnormal book debts have
been reasonably accumulated he may extend the period of twelve
months, during which distribution should be made, for sucn
further period as he considers necessary.

(3) Where, within such further period as may be given under
subsection (2], the total amount distributed as dividends is less
than the standard amount the Commissioner shall, by notice in
writing to the public officer, order that the undistributed portion of
the standard amount for the tax year shall be deemed to have been
distributed as dividends to the shareholders listed on the share
register of the company on the last day of the extended period and
thereupon the proportionate share thereof of each shareholder shall
be deemed to be a dividend accrued to him on that date.

(4) Where ~ _

{a) a company has agreed in writing with the Commissioner to
the expenditure, by a date fixed in the agreement, of a speci-
fied amount in the development of industry, commerce or
agriculture; and

(b} such expenditure has been approved by the Minister upon
application to the Commissioner in the prescribed form,

such expenditure shall be deducted from the undistributed portion
of the standard amount for any tax year in relation to which the
approval is given in determining under subsection {!) whether or
not a sufhicient distribution has been made:

Provided that where such company fails to expend such amount
or any part of such amount by the date fixed in the agreement or the
Commissioner is satisfied that, by reason of the circumstances, such
expenditure is unlikely 10 be incurred by such date, then, save for
any expenditure which has been incurred, the Commissioner shall
add such amount to the undistributed portion of the standard
amount for such tax year as appears to him to be appropriate.

(5) Where an order has been made or a resolution passed for the
winding up of a private company the taxable income of the company



[rom tne end of the previous tax vear to the date of the order or
resolution for winding up shall be deemed to be taxable income of a
tax yvear available for distribution to the shareholders.

(6} In respect of the period 1o which subsection (5) applies and
the preceding tax vear, where the total amount distributed by a
resident private company as dividends prior to the date of the
order or resolution for winding up is less than the standard amount
for the preceding tax year the Commissioner shall, by notice in
writing to the liquidator, order that the undistributed portion of the
standard amount for that preceding tax year shall be deemed to
have been distributed as dividends (o the shareholders listed on the
share register of the company at the date of the order or resolution
for winding up and thereupon the proportionate share thereof of
each shareholder shall be deemed 1o be a dividend accrued to him
on that date.

i71 Where the undistributed portion of the standard amount
for any tax vear has been deemed to have been distributed under
subsection {11 or {3}, anv subsequent distribution of the whole or
part of such amount shall be exempt from tax under item {xxv;
ot Part I of the Second Schedule.

(8! Any amount deemed 0 be a dividend accrued to a share-
holder under subsection {1} or (3) shall, where the shareholder is a
resident private company, be deemed t0 be part of its gross income
for the purpose of the application of subsection {1} or (3] (o the
tixable income of that company.

9} For the purposes of this section “the standard amount™, in
relation to any tax year, means the excess of filty percentum of any
taxable meome of the company for that tax year over the aggregate
of

() any assessed loss of the company for that tax year; and

(b) fifty percentum of any tax charged on the company for that

lax year.

127. (i) Every company carrying on bustness in Botswana shall
at all iimes be represented for the purposes of this Act by a public
officer vresiding in Botswana and duly appointed by the company or

1ts authorized agent or attorney.

2] Every company, if it has not appointed a public officer and
an address for service of notices before the commencement of this
Act, shall appoint a public officer and an address for service of
notices —

{@) within two months after the commencement of this Act; or

(b) in the case of « company which begins to carry on business in

Public efficer



Botswana after the commencement of this Act, within one
month after the commencement of business.

(3} Every change of public officer or of the address for service of
notices en the company shall be notified to the Commissioner by the
public officer within fifteen days of such change occurring.

{4) No appointment of a public officer shall be deemed to be duly
made until notice thereof in writing, specifying the name of the
public officer and an address for service of notices, has been given to
the Commissioner.

{5) The appoinument of a public officer shall be subject to the
approval of the Commissioner, who may decline to approve the
appointment of a public officer or may subsequently withdraw his
approval of a person who had previously been appointed.

{6) The public officer shall be answerable for the doing of all
such things as are required under this Act to be done by the company
of which he is the representative and in case of defauit he shall be
liable to the same penalties.

(7) Everything done by the public officer, which he is required
to do in his representative capacity, shall be deemed to have been
done by the company and any notice given to or request made upon
the public officer shall be deemed to be given to or made upon the
company.

(8) The absence of or failure to appoint a public officer shall not
excuse a company from the necessity of complying with any of the
provisions of this Act and the company shalf be subject to and liable
to comply with its provisions as if there were no requirement to
appoint a public officer.

(9) Every notice, process or proceeding which under this Act
may be given to, served on or taken against any company may be
given to, served on or taken against the public officer, and if at any
time there is no public officer then any such notice, process or pro-
ceeding may be given to, served on or taken against any officer or
person acting in the management of the business of the company or as
agent for the company and such person shall have the same liability
in respect of that notice, process or proceeding as the company or
public officer would have had if it had been given to, served on or
taken against the company or public officer.

(10) In the event of any company being placed in liquidation or
under judicial management the liquidator or judicial manager, as
the case may be, shall be required to exercise all the functions and
assume all the responsibilities of a public officer under this Act
during the continuance of the liquidation or judicial management,
and any person previously appointed as public officer of the company
shall cease to be public officer at such time.



128. {1} Every parwnership carrying on business in Botswana
shall at all times be represented by a resident individual who shall
he —

(a) the precedent partner; or

(b) if no acting partner is resident in Botswana, the agent of the

partnership in Botswana.

{2) The precedent partner shall be the person who, being an
acting partner resident in Botswana —

(a) s first named in the partnership agreement;

(b) if there is no partnership agreement, is specified by name or
initial singly or with precedence to the other partners in the
usual name of the partnership,

or, in any case where neither paragraph (aj or (b} is applicable,
siich other person as is specified by the partnership.

(3) Every partnership shall notify the Commissioner of the name
of the precedent partner or, if there is no acting partner resident in
Botswana shall appoint and notity the Commussioner of the name of
its agent in Botswana -

(a} ifitis carrying on business at the commencement of this Act,
within two months after such commencement; or

(b} if it begins to carry on business after the commencement of
this Act, within one month after the commencement of
business.

{4) Every partnership shall within the period specifted in sub-

section (3) appoint an address for service of notices.

(3) Every change of precedent partner or agent of the partnership

or of address for service of notices shall be notified to the Commis-
sioner within fifteen days of such change.

(6) The precedent partner or the agent, as the case may be, shall
be answerable for the doing of all such things as are required under
this Act to be done by the partnership of which he is the representa-
uve and in case of default he shall be liable 10 the same penalties.

(7} Everything done by the precedent partner or the agent, as
the case may be, which he is required to do in his representative
capacity, shall be deemed to have been done by the partnership,
and any notice given to or request made upon the precedent partner
or the agent shall be deemed 10 have been given 1o or made upon the
partnership.

PART XVI
MISCELLANEQOUS

129. All correspondence relating 1o the assessment and collection
of tax including tax returns, addressed to the Commissioner and
posted within Botswana by any person, may be sent free of postage

Precedent
[rarener

Free postage
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in envelopes which are marked “Income Tax’ and “On Botswana
Government Service”.

130. (1) Subject to this section, every person carrying on business
in Botswana shall preserve all books of account and other documents
which are essential to the explanation of any entry in such hooks of
account relating 1o that business for a period of seven years after the
end of the tax year or accounting period to which such books of
account or documents relate.

(2} Where —

{a) a company has gone into liguidation; or

() a person has died,
the Commissioner, on application by the liquidator or the executor
prior to completion of the winding up of the company or adminis-
tration of the estate, may approve of the disposal of any books of
account or other documents within such lesser period than seven
years that he thinks fic.

{3) The Commissioner may, subject to such conditions and in
respect of such books of account or other documents as he may
specify, authorize the retention of a microfilm copy of any books of
accountor other documentsin lieu of the original books or documents.

i41 For the purposes of this section the hooks of account and other
documents required to be prescrved shall be deemed rto include
the record required to be kept under -

{«) paragraph 11 of the Seventh Schedule;

(6) paragraph 6 of the Eighth Schedule; and

(¢) paragraph 4 of the Ninth Schedule.

13). The Minister may make regulations for the better carrying
out of the purposes of this Act and without prejudice (o the generality
of the foregoing such reguiations —

{a) may preseribe all matters which are required or permitted to

be prescribed ;

(6) may provide for the imposition by the Commissioner of
penalties not exceeding forty rand for any hreach of the
regulations; and

fc) may provide for the imposition by a court of ines not ex~
ceeding one hundred rand {or any breach ot the regulations,

132, (!} The Income Tax {Consolidation) Proclamation, 1959,
is hereby repealed.

{2} Secuon 22 of the Bolswana Meat Commission Law, 1963,
1s hereby repealed.

{3) Nothing in the repeal effecied by this section shall affect any
liability to tax or any obligation arising in respect of any tax vear



prior to the commencement of this Act, for which purposes the
repealed legislation shall, subject to subsection (4), continue in force:

Provided that -

{i) in relation 1o the tax year 1972/73, after the date of
commencement of this Act the provisions of Parts X,
XI, XII, XIII and XIV of this Act shall apply; and

{i1) in relation to the payment, recovery and refund of any
tax and the tmposition and recovery of any interest in
respect of any other tax year prior 10 the commencement
of this Act the provisions of Part XIII of this Act shall
apply.

{4) Where objection or appeal is made in relation to any matter
arising under the previous Act neither the Collector nor any other
person shall have the right to state a case to the High Court on any
question of law in relation 1o any such matter.

{3} After the commencement of this Act in rélation to any action
taken under the previous Act, the Commissioner shall be deemed to
have been appointed as Collector of Income Tax under the previous
Act and is hereby authorized to commence or continue all such
actions necessary on his part under the title of Commissioner or
Commissioner of Taxes.

133. (1) The persons appointed as Coliector of Income Tax and
Assistant Collector of Income Tax under the previous Act, and
serving on the date of the repeal thereof shall be deemed to have
been appointed under this Act on such date as Commissioner and
Decputy Commissioner respectively and references in any written
law 10 the Collector of Income Tax or the Assistant Collector of
Income Tax shall be construed as references to the Commissioner or
Deputy Commissioner respectively.

(2] A public officer of a company appointed under the previous
Act and holding that office on the date of the repeal thereof shall be
deemed o be the public officer of the company appointed in relation
o this Act.

{3 Anv oath of fidelity or secrecy taken under the previous Act
by any person appointed in relation 1o or employed in carrylng out
the provisions of that Act shall be deemed to have been taken under

this Act.

(4) Any reference in this Act to a prior tax year shall, if the context
so requires, include a reference 10 a year of assessment under the
previous Act.

(5) Every development approval order, made under section 69A
of the previous Act and in force at the commencement of this Act,
shall be included in the Fourth Schedule, shall be deemed 1o have
been made under this Act for the purposes of any reliefs available
in respect of the tax year 1973/1974 and subsequent tax years and

Transitional



any reference appearing therein to section 69A and to the Collector
shali be deemed to be references to section 52 of this Act and to the
Commissioner respectively.

(6} Where, hut for the repeal of the previous Act, any person
would have been entitled, in respect of the tax year 1973/1974, to
set off as a deduction any balance of assessed loss carried forward
from the preceding 1ax year, the Commissioner shall determine any
apportionment of such amount as may be necessary to give effect
1o section 43.

(7) For the purposes of section 43, in relation to the tax year
1973/1974, an assessed loss shall be deemed (o include, in the case of
a business of farming, such amount of capital expenditure as, under
the proviso to paragraph 17 (3) of the First Schedule to the previous
Act, would have been deemed 10 have been incurred during the
tax year 197371974 if that Act had not been repealed.

{(8) Every international agreement for the avoidance of double
taxation entered into under previous legislation and in force at the
commencement of this Act shall be included in the Fifth Schedule,
shall be deemed to have been made under this Act for the purposes
of any liability to or relief from tax in respect of the tax year 1973f
1974 and subsequent tax years and shall be read with such modifi-
cations and adaptations as may be necessary to bring it into con-
formity with the provisions of this Act.

{9) Every tax agreement entered into under section 6A of the
previous Act and in force at the date of commencement of this Act
shall be deemed to have been made under this Act for the purpose
of any liability 10 or relief from 1ax in respeci of the tax year 1973/
1974 and subsequent tax years, but nothing herein shall be construed
so as to vary the liability to tax of the person with whom such
agreement was entered into if such variation would be contrary to
the terms of the agreement entered into hetween the Government
and that person.

(10) Any printed forims of notice, return or other document
bearing the title ““Collector” or “Collector of Income Tax™ or the
heading or a reference therein (o the “Income Tax (Consolidation)
Proclamation, 19597, may continue to be used after the date of
commencement of this Act and in relation to a tax year to which this
Act applies unul stocks thereof are exhausted and the references
thereon shall be deemed to be references 1o the *Commissioner’”,
YCommuissioner of Taxes™ or the “Income Tax Act, 19737, as the
case may be.

{11) A determination of the life of 2 mine, made by the Mining
Commissioner under the previous Act, shall be deemed 10 have been
made by the Gommissioner under this Act, and any such determina-
tion made by the Mining Commissioner shall be subject to review
under the Third Schedule at the end of the third tax year following
such determinaton.
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PART I
STOCK
PARAGRAPH

Value of stock held to be included in tax return
Value of stock held at beginning of tax year
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Deemed cost of certain stock

PART 1
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value specified
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PART 1
STOCK
(Sections 28 and 39)

1. Every person carrying on business, excluding a business of
farming, shall include in his tax return for each tax year the value of
all stock held and not disposed of by him (hereinafter referred to as
*“the value of stock held’’) at the beginning and end of each tax year.

2. The value of stock held by any person at the beginning of any
tax year shall be deemed to be —

(a) where he carried on his business on the fast day of the previous
tax vear, the value of stock held on that date; and

(6) where he commenced business during the tax year, the cost

to him of any stock acquired prior to the commencement of

the business.
3. The value of stock held at the end of a tax year shall be deemed

to be the cost to the person carrying on business less such amount,
if any, as in the opinion of the Commissioner, is reasonable as

Value of stock
held to be
included in
tax return

Value of stock
held au
beginning of
1ax year

Value of stock
held at end
of tax year



representing the amount by which the value of such stock has been
diminished because of damage, deterioration, obsolescence or other

cause.

Cost price of 4. For the purposes of this Part the cost of any stock in relation to
stock any date shall be —

{a) the cost incurred in acquiring such stock; and

(b) any further costs incurred up to such date in getting such

stock into its then existing condition or location.

Deemed cost 5. Where any stock has been acquired by any person
::E;imin {a) for a consideration which cannot be valued; or

(%) otherwise than by way of a transaction at arm’s length,
such stock shall be deemed to have been acquired at a cost equal to
the price which, in the opinion of the Commissioner, was the current
market price of such stock on the date of acquisition.

PART 11
FARMING LIVESTOCK AND PRODUCE
(Sections 29 and 39)
Value of 1. Every farmer shall include in his tax return for each tax year

livz;iock f“"g the value of all livestock or produce held and not disposed of by him
prodilce > **  (hereinafter referred to as “‘the value of stock held™) at the beginning

included in

tax return and end of each tax year.

Valueof stock 2. The value of stock held at the beginning of a tax year shall be

held at deemed to be —

beginning of . ., .

tax year (a} where the farmer carried on farming operations on the last
day of the previous tax year, the value of stock held on that
date; and

(b} where the farmer commenced farming during the tax year,
the cost to him of any stock acquired prior to commencement
of farming.

Value of 3. The value of livestock, not being livestock acquired by purchase
livestock held  for breeding purposes, held at the end of a tax year shall be deemed

at end of tax
year to be —
(e} in the case of a farmer, other than a company —

(i) where the livestock was purchased, either the purchase
P P
price or the standard value applicable to such
livestock; or

(i1) where the livestock was acquired otherwise than by
purchase, the standard value applicable to such
livestock; or

(6) in the case of a company —

{1) where the livestock was purchased, either the purchase
price or the price which, in the opinion of the Com-



missioner, was the current market price of such
livestock; or

(it) where the livestock was acquired otherwise than by
purchase, the price which, in the opinion of the
Commissioner, was the current market price of such
livestock.

4. The value of livestock acquired by purchase for breeding
purposes shall be the purchase price paid for that livestock.

3. The value of any livestock for which no standard value has
been specified in the Table to this Schedule shall be the purchase
price or the current market price, whichever is the lower.

6. The value of produce included in any return shall be such
amount as, in the opinion of the Commissioner, is reasonable.

7. The standard value applicable to any class of livestock for any
tax year shall be —

fe) the relevant standard value set out in the Table to this
Schedule;

(&) if, for the previous tax year, a higher standard value has been
adopted by the farmer than that provided in the Table, then
such higher standard value; or

f¢) f, for the tax year a higher standard value has been adopted
by the farmer than that provided in the Table, in respect of a
class of livestock not included in a previous return, then such
higher standard value.

8. Exceptart the commencement of farming, the value of livestock
held by any farmer, other than a company, shall be reduced by such
amount as, in the opinion of the Commissioner, is reasonable having
regard to the risk of mortality of such livestock.

9. For the purposes of this Part any livestock which is the subject
ol an agreement between the owner and any other person whereby
the owner retains the vight of ownership of such livestock or of any
progeny thereof, shall be deemed to be hivestock held and not
disposed of by such owner.

16. Where any person discontinues farming operations during a
tax vear but does not dispose of his livestock or produce, the value of
stock held at the end of the tax year shall be included in his gross
income for that tax year.

Value of
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at end of tax
year
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livestock held
at end ol tax
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value
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Donadons of 11. Where any farmer makes a donation of any livestock or

livestock produce during a tax year to any other person there shall be included
in the gross income of that farmer for that tax year an amount equal
to the price which, in the opinion of the Commissioner, is the current
market price of such livestock or produce.

TABLE

{paragraph 7)
Standard Value

Class of Livestock 1973174 1974475
and
subsequent
tax years
R R
CATTLE
Calves under one year 6 7
Tollies and Heifers over one and under 13 16
two years
Tollies and Heifers over two and under
three years 22 25
Cows over three years 31 34
Oxen over three and under four years 38 45
Oxen over four years 46 55
Bulls 46 50
SHEEP
Wethers 5 5
Rams 5 5
Ewes 5 )
I.ambs under one year 1 1
GOATS
Full grown 3
Kids 1 1
HORSES
Stallions over four years 40 45
Mares over four years 31 35
Geldings over three years 33 35
Colts and Fillies: Three years 13 15
Two years 9 10
One year 7
Foals under one year 2 3
DONKEYS

Jacks and Jennies over three years
Jacks and Jennies under three years
Foals under one year - -

N
[CRN



Standard Value

Class of Livestock 1973174 1974475
and
subsequent
tax years
R R
MULES
Over four years 30 30
Three vears 20 20
Two vears 14 14
One year 6 6
Under one year - -
PIGS
Over one year 6 6
Under one year 3 3
POULTRY
Over nine months 1 1

SECOND SCHEDULE
{Sections 37 and 54)

PART I
PERSONS EXEMPTED

The following persons shall be exempt from tax:

1)
{n
i)
{i\f‘y

(v;

Botswana Housing Corporation;

Botswana Pewer Corporation ;

National Development Bank;

Water Utilities Corporation;

any approved benefit fund or approved superannuation fund;
any building society;

any institution which is, in the opinion of the Commissioner,
a mutual savings bank, or a mutual loan association;

; any trade union or employees’ association registered under

the Trade Unions Act, 1969, or any association of employers
established for a purpose approved by the Minister.

any association of individvals formed for the purpose of
promoting social or sporting amenities, not involving the
acquisition of gatn, or the possibility of future gain, by i
individual members;

any religious, charitable or educational institution of a public
character;

any prescribed organization of which Botswana and one or
more other countries are members.

{24 of 1969)



124 of 1965)

{17 of 1967)

(52 of 1968)

(13 of 1963
5 ol 1970

PART I
CLASSES OF GROSS INCOME EXEMPT

The following classes of amounts included in gross income shall
be exempt from tax to the extent indicated:

(1)
(1)

(111}

(iv)

{vi)

(vil)

(viii)

(xi)

the official emoluments and allowances of the President;

the official salaries and emoluments payable in respect of their
offices to —

(a} heads of diplomatic missions and consulates accredited to
Botswana; and

(&) members of the staffs of such missions and consulates,
except such persons who are citizens of Botswana;

the official salary and emoluments of an official of a prescribed
organization of which Botswana and one or more other
countries are members, to the prescribed extent and subject to
the prescribed conditions;

allowances exempted under the National Assembly (Salaries
and Allowances) Law, 1965; .

allowances exempted under the House of Chiefs (Salaries
and Allowances) Act, 1967;

allowances and gratuities exempted under the Judges (Salaries |
and Allowances) Act, 1968;

any amount accrued (o a public servant or consultant to the
Government as director of any company other than his
principal employer, where such amount is paid to his principal
emplover or to the Government;

any amount accrued to a public servant as a housing allowance;

any amount accrued to a public servant as a foreign service
allowance whilst serving outside Botswana in a diplomatic
mission of Botswana ;

{x) war pensions or gratuities;

{xi)
(xii)
{xiii)

{xiv}

interest payable by the Post Office Savings Bank, including
interest on Post Office Savings Bank Certificates;

interest on national development honds exempted under
the National Development Bank Law, 1963;

interest on bonds exempted under the Development Loan
{Botswana Registered Bonds) Act, 1970;

interest accrued to any non-resident company or institution in
respect of any loan approved by the Minister where he is
satisfled that the exemption of such interest will be in the
public interest.

{xv) any amount payable as —

(@) interest on any subscription share; or



(h) a dividend from any ordinary indefinite period share,
issuedd by any building society resident in Botswana;

(xvi] payments (0 members by any co-operauve thrift and loan
soCiety;

fxvili payments by way of sickness or accident benefits Lo any person,
or o his dependants or heirs, by an approved benefit fund, a
uade union, or under a policy of insurance covering sickness
or accident;

ixvili; amounts received by way of periodical payments in the
nature of maintenance or alimony by a woman from her
husband or former husband:

Provided that no exemption shall apply under this iem
where, for the purpose of making such payments, the husband
or former husband has divested himself of any assets which
produce gross income, or divested from bimself amounts
which would otherwise have been taken into account in
ascertaining his taxable income:

I\IXD uny amount payable to an emplovee, not being a citizen of
Botswana, upon the bore fide termination of his emplovment
where such payment is made by the emplover —

(a) pursuant to the terms of a written contract of employ-
ment; or

(b} by reason ol any law in force in Boiswana,

by way ol honus or gratuity, 1o the extent to which in the

opinion of the Commissioner, the payment is reasonable in

amount having regard to -

i the period of the employment;

2} the nature of the employment;

3} the salary payable 10 the employee; and

4y the measure of retrement benefits generally

prevailing at that ume;

{NX; any amounts accrued from a business or employment carried
on m Bowwana by a citizen of any other country or by a
company registered under any law in force in any other
country, where such business or employment 1s carried on in
Botswana under an agreement with the Government for the
provision of technical assistance to the Government, to the
extent (o which the Minister may, by notice in writing 1o the
Commissioner, declare such amounts to be exempt from tax;

{xxi1 any amounts accrued to an insurance company from the
carrying on of a business of life assurance in Botswana;

{xxii; any amount payable by way of dividends to a resident public
company by an associated company;

{xxtii} any amount payable by way of dividends by Bamangwato



Concessions Limited, BCL (Sales) Limited or Botswana RS
Limited to -~

(¢} a resident company; or

{6) any non-resident who does not carry on business in
Botswana through a permanent establishment situate

therein,
where such dividends are dividends 10 which Clause 11 {B)
{6 of 1970) of the Schedule to the Seiebi-Pikwe Tax Agreement Ratifi-

cation Act, 1970, applies;
(xxiv) any amount payable by way of interest —

{a) by Bamangwato Concessions Limited or BCL (Sales)
Limited; or

(#) byBotswana RST Limited, to the extent thatsuch interest
is in respect of moneys borrowed by that company and
made available to Bamangwato Concessions Limited for
the purposes of its mining operations or exploration in
Botswana,

to any non-resident who does not carry on business in Boiswana

through a permanent establishment situate therein where

such interest is interest to which Clause 11 (C) or 11 (F) of the
(6 of 1970} Schedule to the Selebi-Pikwe Tax Agreement Ratification
Act, 1970, applies;

(xxv] any amount payable by way of dividends by a private
company which, in the same or any previous tax year, con-
stituted the undistributed portion of a standard amount and
has been deemed to be a dividend in the hands of the share-
holders.

PART III

PERSONS EXEMPTED FROM CERTAIN OBLIGATIONS

The persons specified in the first column hereunder shall be
exempted from the provisions of the Act to the extent indicated in
the second column hereunder -~

Person Section or other provision
(1} Bamangwato Sections 58 and 107 and the Ninth
Concessions Limited Schedule in relation to dividends
(it) BCL Sales Limited or interest paid to non-residents

(iil) Botswana RST Limited { (o which items (xxiii) or (xxiv} of
Part IT applies.



THIRD SCHEDULE
CAPITAL ALLOWANCES
ARRANGEMENT OF PARAGRAPHS

PART 1

INVESTMENT ALLOWANCES
PARAGRAPH
I. Industrial buildings
2. Investment altowance for industrial buildings
3. Plant or machinery
4. Investment allowance for plant or machinery

PART II

ANNUAL ALLOWANCES
PARAGRAPH

f. Property held prior to the effective date

2. Annual altowances to correspond to allowances under previous
Act

3. Limitation on annual allowance

4. Industrial building acquired on or after the effective date

5. Annual allowance, industrial buildings

6. Planr or machinery acquired after the effective date

7. Annual allowance, plant or machinery

PART I

RESIDENTIAL ACCOMMODATION FOR EMPLOYEES
1. Deduction allowable
2. Accommodation used for other purposes

PART IV
FARMERS

v

. Deductuon allowable

—

PART V
MINING CAPITAL ALLOWANCE

. Mining capital allowance

. Calculation of allowance

Life of a mine

Review of determination

Where life of mine exceeds thirty years
Separate calculations for different mines
Definition, residual capital expenditure
Balancing allowance and balancing charge

PART VI
DISPOSAL OF PROPERTY

. Charge or allowance on disposal
Balancing allowance

N
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Definition,
residual
capital
expenditure

Balancing
allowance
and
balancing
charge

Charge or
allowance on
disposal

Bualancing
allowance

Balancing
charge

7. The residual capital expenditure, in relation to any mine for
any tax year, means the sum of —
(2) the residue of any mining capital expenditure incurred 1n
previous tax years remaining after —
(i) the application of this Part to that mining capital ex-
penditure; and
(i) the deduction of the disposal value of any property
included in that mining capital expenditure which was
disposed of in that first-mentioned tax year; and
{b) any mining capital expenditure incurred during that tax vear,

and in relation to the tax year commencing on the Ist July 1973, the
residue referred to in subparagraph (a) shall be the balance of
capital expenditure unredeemed at the end of the previous tax year
as calculated under the previous Act.

8. Where a mine to which this Part applies is disposed of in any
tax year, the provisions of paragraphs 2 and 3 of Part VI shall apply;
and the references therein to allowances shall be deemed 10 relate
to the mining capital allowances granted for previous tax years in
respect of the mining capital expenditure in relation to that mine,

PART VI
DISPOSAL OF PROPERTY

1. Where, in relation 10 any business other than a business of
mining carried on by any person, allowances have been granted in
previous tax years in respect of any property represented by any
expenditure to which such provisions relate and that property is
disposed of in any tax year, a balancing allowance or a halancing
charge shall be made as provided in this Part.

2. Where the expenditure incurred by any person on the property
referred to in paragraph | disposed of in any tax vear exceeds the
aggregate of —

fa} the allowances granted in previous tax years in respect

thereof; and

fb) the disposal value,
the amount of such excess {referred to in this Act as “a balancing
allowance™} shall be deducted from the business assessable income
of such person for that tax year.

3. Where the disposal value of the property referred to in para-
graph 1 disposed of in any tax year exceeds the difference between —

(a) the expenditure incurred by thail person on that property;

and

(%) the annual allowances which have been granted in previous
1ax years in respect thereof,



the amount of such excess (referred to in this Act as “‘a balancing
charge”) shall be included in the gross income of such person for
that tax year.

4. Where, but for this paragraph, the amount of any balancing
charge woutd be taken into account in ascertaining the gross income
of any person for any tax year, that person may elect, by notice in
wriling given to the Commissioner, when lodging his tax return
(or that year that, in lieu of the balancing charge being so taken into
account, it may be deducted, in accordance with paragraph 5 or 6,
from the expenditure incurred on any property (hereinafter referred
10 as “‘the replacement property’’) acquired by him for the purposes
ot his business during the tax year to replace the property disposed of.

5. For the purposes of determining annual allowances under
Part I, the expenditure incurred on the replacement property in
respect of which an election i1s made under paragraph 4 shall be
reduced by the amount of the balancing charge therein referred to:

Provided that such reduction shall in no way affect —
{1) the entitlement to any invesument allowance; or

{i1) the calculation of any balancing allowance or balancing
charge in the event of the subsequent disposal of the replace-
ment property,

by reference to the full amount of the expenditure incurred.

6. Where an election is made by any person under paragraph 4
in respect of the amount of any balancing charge and that balancing
charge exceeds the expenditure incurred on the replacement
property —

(a} no annual allowance shall be granted under Part IT in

respect of the replacement property; and

(b6) the amount of the excess shall be included in the gross income
of that person for that tax year.

7. Where, in relation to any business carried on by any person,
an investment aliowance has been granted to that person under this
Actor the previous Act in respect of any property being an industrial
building, plant or machinery, and that property is disposed of by
way of sale, exchange, gift or withdrawal from use in that business
within —

(a} in the case of an industrial building, five years; or

(6) in the case of plant or machinery, three years,

after the end of the tax year in which such investment allowance was
granted then a recovery charge equal to the amount of the invest-
ment allowance previously granted shall be included in the gross
income of that person for the tax year in which such property was so
disposed of.

Replacement
properuy

Annual
allowance on
replacement
property

Eflect of
election

Recovery
charge



PART VII
DEFINITIONS

I. In this Schedule -
“allowance granted’” means the sum of —

Definitions

{a) annual allowances under Part II; and
(b) allowances in respect of capital expenditure granted under the
previous Act;

“annual allowance”, in relation 10 any case to which paragraph 3(2)
of Part II applies, means the annual allowance which would
have heen granted in respect of any item of property if no
restriction had been imposed under that subparagraph;

“approved industrial business” means ~

{a} an hotel business;

(6) any business the predominant activity of which is a process
of manufacture or a process which the.Commissioner is
satisfied is similar to a process of manufacture; or

(¢) theletting of an industrial building or plant or machinery for
use by the lessee thereof in any business of the kind referred to
initem (a) or (b);

“business assessable income” means that part of the assessable
income of any person derived from a business carried on by him;;

“business chargeable income” means that parct of the chargeable
income of any person derived from a business carried on by him;

“disposal value” means, in relation w0 -
a) the scrapping of property, the scrap value thereof;
{b} the disposal of property by way of —

(1) sale, the net proceeds of sale;

{ii) exchange, the market value of any asset acquired through
such exchange adjusted to take into account any monetary
consideration made;

(ili) compulsory acquisition, the amount for which it was
compulsorily acquired ; or

(iv) gift, the market value thereof;

(¢) withdrawal of property from use in the business, the market
value thereof; or
(d) the loss or destruction of property, any amount received for
the remains of such property together with any amounts
accrued by way of compensation or indemnity for such loss or
destruction;
“disposed of’, in relation to a unit of property, means scrapped,



sold, exchanged, given away, withdrawn from use, lost or
destroyed;

“dwelling house” includes a unit of residential accommodation in a
building constructed for the accommodation of more than one
person;

“eHective date”, in relation to expenditure incurred by any person
prior to or subseguent to the commencement of this Act, means
the 30th June 1973 or the last day of the accounting period
which determines the business chargeable income of that
person for the tax year ending on the 30th June 1973,

“expenditure” means expenditure of a capital nature;

“expenditure incurred”, in relation to property acquired by any
person, means the cost to that person of such property or, where
such property was acquired by him —

{a) for a consideration which cannot be valued;
() otherwise than by way of a transaction at arm’s length; or
{¢) prior to being brought into use in his business,

the amount which the Commissioner considers to be equal to the
market value of the property at the time it was acquired.

FOURTH SCHEDULE

DEVELOPMENT APPROVAL ORDERS

PART 1

DEVELOPMENT APPROVAL (HOLIDAY INNS INTER-
NATIONAL (PROPRIETARY) LIMITED) ORDER, 1972

Statutory Instrument No. 36 of 1972 as amended by Statutory
Inscrument No. 54 of 1972.
ARRANGEMENT OF SECTIONS

SECTION

. Citation
. Prescription of enterprise
. Tax relief
. Period of Order

Schedule

-~ L

1. This Order may be cited as the Development Approval Citation
{(Holiday Inns International {Proprietary) Limited) Order, 1972.

2. Holiday Inns Internadonal (Proprietary) Limited is pres- Prescription
cribed as an enterprise which may be granted tax relief for the of enterprise
purposes of its business of operating an hotel, casino and amenities
associated therewith (hereinafter referred to as ““the development”)
in Gaborone on Lots 4727 and 4910 in Gaborone as described in the
Memorandum of Agreement between the Government of the



Tax relief

Period of
Order

Republic of Botswana and Holiday Inns International (Pty.)
Limited, dated the 29th September, 1971.

3. The enterprise may be granted relief at the rates and in
respect of the qualifying expenditure set out in the Schedule.

4. Subject to the provisions of section 69A of the Proclamation
this Order shall be in respect of the period of five years commencing
on the lst November, 1971, and shall apply only to qualifying
expenditure incurred necessarily and exclusively for the purposes

of the development during such period.

SCHEDULE

INVESTMENT ALLOWANCE

Qualitying expenditure in respect of:
New buildings, structures or works
Used buildings, structures or works
New plant, machinery, implements,
articles or utensils
Used plant, machinery, implements,
articles or utensils

INITIAL ALLOWANCE

Qualifying expenditure in respect of:
New buildings, structures or works
Used buildings, structures or works
New plant, machinery, implements,
articles or utensils

Used plant, machinery, implements,
articles or utensils

ANNUAL ALLOWANCE

Qualifying expenditure in respect of:
New buildings, structures or works
Used buildings structures or works
New plant, machinery, implements,
articles or utensils

Used plant, machinery, implements,
articles or utensils

Rate per centum

10
Nil
25

Ni!

Rate per centum

25

Nil
Such rate, not exceed-
ing 100 per centum, as
theenterprise may claim

Nil

Rate per centum

9

D

Such rate, not exceed-
ing 100 per centum, as
the enterprise may claim
Such rates as may be
determined by the Col-
lector o he just and
reasonable as represent-
ing the diminished val-
ues of the assets.



FIFTH SCHEDULE

INTERNATIONAL AGREEMENTS FOR AVOIDANCE OF
DOUBLE TAXATION

PART I
THE UNITED KINGDOM AGREEMENT

{High Commissioner’s Notice No. 259 of 1949 as amended by
Treaty Series No. 2 of 1970)

[t is hereby notified for general information that, under and by
virtve of section 64A of the Bechuanaland Protectorate Income Tax
{Consolidation) Proclamation, 1940 (as amended by the Bechuana-
land Protectorate Proclamation, 1948), His Excellency the High
Commissioner has concluded an Agreement with the Government
of Great Britain and Northern Ireland for the purposes of providing
for the prevention of or relief from double taxation.

The terms ol the Agreement are set out in the Schedule to this
Notice.

By Command of His Excellency the High Commissioner.

W.AW. CrLark
Chief Secretary
High Commissioner’s Office,
Pretoria.
9th December, 1949,

SCHEDULE

ARRANGEMENT BETWEEN THE GOVERNMENT OF THE
UNITED KINGDOM OF GREAT BRITAIN AND NORTH-
ERN IRELAND AND THE GOVERNMENT OF THE
REPUBLIC OF BOTSWANA FOR THE AVOIDANCE OF
DOUBLE TAXATION AND THE PREVENTION OF FISCAL
EVASION WITH RESPECT TO TAXES ON INCOME

1. (1) The taxes which are the subject of this Arrangement are —
{2} in the United Kingdom: the income tax {including surtax)
and the profits tax (hereinafter referred to as “United King-
dom tax"};
(5} in Botswana: the normal tax and the super tax {hereinafter
referred to as “Botswana tax”}.
{2} This Arrangement shall also apply to any other taxes of a
substanttally similar character imposed in the United Kingdom or
Botswana after this Arrangement has come into force.

2. (1} Inthis Arrangement, unless the context otherwiserequires—

{a) the term “United Kingdom” means Great Britain and
Northern Ireland, excluding the Channel Islands and the Isle
of Man;



() the term “Botswana’ means the Republic of Botswana;

{c) the terms “one of the territories” and “‘the other territory”
mean the United Kingdom or Botswana, as the context
requires;

{d) the term “tax”” means United Kingdom tax or Botswana tax,
as the context requires;

fe) the term “person” includes any body of persons, corporate
or not corporate;

{f) the term “company’ includes any body corporate;

(g) the terms “resident of the United Kingdom™ and “‘resident
of Botswana’ mean respectively any person who is resident in
the United Kingdom for the purpose of United Kingdom tax
and not resident in Botswana for the purposes of Botswana tax
and any person who is resident in Botswana for the purposes of
Botswana tax and not resident in the United Kingdom for the
purposes of United Kingdom tax: and a company shall be
regarded as resident in the United Kingdom if its business is
managed and controlled in the United Kingdom and as
resident in Botswana if its business is managed and controlled
in Botswana;

(h) the terms “resident of one of the territories” and “resident
of the other territory” mean a person who is a resident of the
United Kingdom or a person who is a resident of Botswana, as
the context requires;

(i) the terms “United Kingdom enterprise” and “Botswana
enterprise’’ mean respectively an industrial or commercial
enterprise or undertaking carried on by a resident of the
United Kingdom and an industrial or commercial enterprise
or undertaking carried on by a resident of Botswana; and the
terms “‘enterprise of one of the territories’ and “enterprise of
the other territory”’ mean a United Kingdom enterprise or
a Botswana enterprise, as the context requires;

(1) the term “industrial or commercial profits” does not include
income in the form of rents, royalties (other than rents or
royalties in respect of motion picture films), interest, dividends,
management charges and remuneration for labour or personal
services, and in relation to Botswana tax the term *‘profits”
means income;

(%) theterm “permanent establishment”’, when used with respect
to an enterprise of one of the territories, means a branch,
management or other fixed place of business, but does not
include an agency unless the agent has, and habitually
exercises, a general authority to negotiate and conclude
contracts on behalf of such enterprise or has a stock of mer-
chandise from which he regularly fills orders on its behalf.



An enterprise of one of the territories shall not be deemed to
have a permanent establishment in the other territory merely
hecause it carries on business dealings in that other territory
through a bona fide broker or general commission agent acting
in the ordinary course of his business as such.

The fact that an enterprise of one of the territories maintains
in the other territory a fixed place of business exclusively for
the purchase of goods or merchandise shall not of itselfl
constitute that fixed place of business a permanent establish-
ment of the enterprise.

The fact that a company which is a resident of one of the
territories has a subsidiary company which is a resident of the
other territory or which is engaged in trade or business in that
other territory {whether through a permanent establishment
ot otherwise}, shall not of iwself constitute that subsidiary
company a permanent establishment of its parent company.

2} Where under this Arrangement any income is exempt from
tax in one of the territories tf (with or without other conditions),
iLis subject 1o tax in the other territory, and that income is subject to
tax in that other territory by reference to the amount thereof which is
remitted to or received in that other territory, the exemption to be
allowed under this Arrangement in the first-mentioned territory
shalt apply only to the amount so remitted or received.

{3} Intheapplication of the provisions of this Arrangement by the
United Kingdom or Botswana, any term not otherwise defined shall,
unless the context otherwise requires, have the meaning which ir
has under the laws of the United Kingdom, or, as the case may be,
Botswana, relating to the taxes which are the subject of this Arrange-
ment.

3. ‘1) Theindustrial or commercial profits of'a United Kingdom
enterprise shall not be subject to Botswana tax uunless the enterprise
is engaged in trade or business in Botswana through a permanent
establishment situated therein. If it is so engaged, tax may be
ymposed on those profits by Botswana, but only on so much of them
as 1s atributable 1o that permanent establishment.

/2% The industrial or commercial profits of a Botswana enterprise
shall not be subject to United Kingdom tax unless the enterprise is
engaged in trade or business in the United Kingdom through a
permanent establishment situated therein. If it is so engaged, tax
may be imposed on those profits by the United Kingdom, but only
ot 5o much of them as is attributable to that permanent establish-
ment.

’3* Where an enterprise of one of the territories is engaged in
trade or business in the other terrmory through a permanent
establishment sitwated therein, there shall bé attrthuted to that



permanent establishment the industrial or commercial profits
which it might be expected to derive from its activities in that other
territory if 1t were an independent enterprise engaged in the same
or similar activities under the same or similar conditions and dealing
at arm’s length with the enterprise of which it is a permanent
establishment.

(4} No portion of any profits arising from the sale of goods or
merchandise by an enterprise of one of the territories shall be
attributed to a permanent establishment situated in the other
territory by reason of the mere purchase of the goods or merchandise
within that other territory.

4. Where —

(a) an enterprise of one of the territories participates directly
or indirectly in the management, control or capital of an
enterprise of the other territory; or

(b) the same persons participate directly or indirectly in the
management, control or capital of an enterprise of one of the
territories and an enterprise of the other territory; and

{c) in either case, conditions are made or imposed between the
two enterprises, in their commercial or financial relations,
which differ from those which would be made between in-
dependent enterprises,

then any profits which would but for those conditions have accrued
10 one of the enterprises but by reason of those conditions have not
so accrued may be included in the profits of that enterprise and taxed
accordingly.

5. Notwithstanding the provisions of paragraphs 3 and 4, profits
which a resident of one of the territories derives from operating ships
or aircraft shail be exempt from tax in the other territory.

6. (1) Dividends paid by a company resident in one of the
territories to a resident of the other territory who is subject to tax in
that other territory in respect thereof and not engaged in trade or
business in the first-mentioned territory through a permanent
establishment situated therein, shall be exempt from any tax in that
first-mentioned territory which is chargeable on dividends in
addition to the tax chargeable in respect of the profits or income of
the company.

{2) Where a company which is a resident of one of the territories
derives profits or income from sources within the other territory,
the Government of that other territory shall not impose any form of
taxation on dividends paid by the company to persons not resident
in that other territory, or any tax in the nature of an undistributed
profits tax on undistributed profits of the company, by reason of the
fact that those dividends or undistributed profits represent, in whole
or in part, profits or income so derived.



{3) If the recipient of a dividend is a company which owns 10
per cent or more of the class of shares in respect of which the dividend
is paid then subparagraph (15 shall not apply to the dividend to the
extent that it can have been paid only ont of profiis which the
company paying the dividend earned or other income which it
received in a period ending twelve months or more before the
relevant date. For the purposes of this subparagraph the term
“relevant date’” means the date on which the beneficial owner of the
dividend became the owner of 10 per cent or more of the class of
shares in question: Provided that this subparagraph shall not apply
it the beneficial owner of the dividend shows that the shares were
acquired {or dona fide commercial reasons and not primarily for the
purpose of securing the benefit of this paragraph.

7. (1} Any royalty derived from sources within one of the terri-
tories by a resident of the other territory who is subject to tax in that
other territory in respect thereof and is not engaged in trade or
business in the first-mentioned territory through a permanent
establishment situated therein, shall be exempt from tax in that
first-mentioned territory; but no exemption shalt be allowed under
this paragraph in respect of so much of any rovally as exceeds an
amoum which represents a fair and reasonable consideration for
the rights for which the royaliy is paid.

(2) In this paragraph the term “royalty” means any royalty or
other amount paid as consideration for the use of, or for the privilege
of using, any copyright, patent, design, secret process or formutla,
trade-mark, or other like property, but does not include a rovalty
or other amount paid in respect of the operation of a mine or quarry
or of other extraction of natural resources.

8. {}) Remuneration, including pensions, paid by the Govern-
ment of one of the territories to any individual for services rendered
to that Government in the discharge of governmental functions
shall be exempt from tax in the other tesritory if the individual is not
ordinarily resident in that territory or (where the remuneration is
not a pension; is ordinarily resident in that other territory solely for
the purpose of rendering those services.

{2y The provistons of this paragraph shall not apply to payments
in respect of services rendered in connexion with any trade or
business carried on by either of the Governments for purposes of
profit.

9. (1} An individual who s a residdent of the United Kingdom
shall be exempt from Botswana tax on profits or remuneratton in
respect of personal (including professional) services performed
within Botswana in any year of assessment if —

(a} he is present within Botswana for a period or periods not
exceeding in the aggregate 183 days during that year; and



(b} theservices are performed for or on behalf of a person resident
in the United Kingdom; and

(¢) the profits or remuneratton are subject to United Kingdom
tax.

(2) An individual who is a resident of Botswana shall be exempt
from United Kingdom tax on profits or remuneration in respect of
personal {including professional) services performed within the
United Kingdom in any year of assessment if —

fa) he is present within the United Kingdom for a period or

periods not exceeding in the aggregate 183 days during that
year; and

{b) theservices are performed for or on behalf of a person resident

in Botswana; and

{c) the profits or remuneration are subjeci to Botswana tax.

(3) The provisions of this paragraph shall not apply to the profits
or remuneration of public entertainers such as stage, motion picture
or radio artistes, musicians and athletes,

10. (1) Any pension {(other than a pension paid by the Govern-
ment of Botswana for services rendered to it in the discharge of
governmental functions), and any annuity derived from sources
within Botswana by an individual who is a resident of the United
Kingdom and subject to United Kingdom tax in respect thereof,
shall be exempt from Botswana tax.

{2) Any pension {other than a pension paid by the Government
of the United Kingdom for services rendered to it in the discharge
of governmental functions) and any annuity, derived from sources
within the United Kingdom by an individual who is a resident of
Botswana and subject to Botswana tax in respect thereof, shall be
exempt from United Kingdom tax.

(3) The term “‘annuity” means a stated sum pavable periodically
at stated times, during life or during a specified or ascertainable
period of time, under an obligation to make the payments in
consideration of money paid.

11. The remuneration derived by a professor or teacher who is
ordinartly resident in one of the tervitories, for teaching, during a
period of temporary residence not exceeding two years, at a univer-
sity, college, school or other educational institution in the other
territory, shall be exempt from tax in that other territory.

12. A student or business apprentice from one of the territories
who is receiving full-time education or training in the other territory
shall be exempt from tax in that other territory on payments made to
him by persons in the first-meniioned terrttory for the purposes of
his maintenance, education or training.



13. Subject to the provisions of paragraph 3 (3) of this Arrange-
ment, a resident of the United Kingdom whether carrying on
business in Botswana or not, shall be exempt from Botswana tax in
respect of any income received or accruing from any country out-
side Botswana in respect of which he is subject to United Kingdom
tax.

14. (1} Subject to the provisions of the law of the United King-
dom regarding the allowance as a credit against United Kingdom
tax of tax payable in a territory outside the United Kingdom {which
shall not affect the general principle hereof) —

(«) Botswana tax pavable under the laws of Botswana and in
accordance with this Arrangement, whether directly or by
deduction, on profits or income from sources within Botswana
shall be allowed as a credit against any United Kingdom tax
computed by reference to the same profits or income by re-
ference to which the Botswana tax is computed. Provided that
in the case of a dividend the credit shall only take into account
such tax in respect thereof as is additional to any tax payable
by the company on the profits out of which the dividend is
paid and is ultimately borne by the recipient without reference
to any tax so payable.

(b} Where a company which is a resident of Botswana pays a
dividend toacompany resident in the United Kingdom which
controls directly or indirectly at least 10 per cent of the voting
power in the first-mentioned company, the credit shall take
into account (in addition to any Botswana tax for which credit
may be atlowed under [a) of this subparagraph) the Botswana
tax payable by that first-mentioned company in respect of
the profits out of which such dividend is paid.

{2} If Botswana tax is pavable, whether directly or by deduction,
in respect of income derived from sources within the United King-
dom, then, subject to the provisions of the law of Botswana regarding
the allowance as a credit against Botswana tax of tax payable in a
territory outside Botswana (which shall not affect the general
principle hereof) —

{a) United Kingdom tax payable under the laws of the United
Kingdom and in accordance with this Arrangement, whether
directly or by deduction, on profits or income from sources
within the United Kingdom shall be allowed as a credit against
any Botswana tax computed by reference to the same profits
or income by reference to which the United Kingdom tax is
computed. Provided that in the case of a dividend the credit
shall only take into account such tax in respect thereof as is
additional to any tax payable by the company on the profits
out of which the dividend is paid and is ultimately borne by
the recipient without reference to any tax so payable.



(&) Where a company which is a resident of the United Kingdom
pays a dividend to a company resident in Botswana which
controls directly or indirectly at least 10 per cent of the voting
power in the first-mentioned company, the credit shall take
into account (in addition to any United Kingdom tax for
which credit may be allowed under (2) of this subparagraph)
the United Kingdom tax payable by that first-mentioned
company in respect of the profits out of which such dividend
1s paid.

{3} For the purposes of this paragraph profits or remuneration
for personal (including professional) services performed in one of the
territories shall be deemed to be income from sources within that
territory, and the services of an individual whose services are wholly
or mainly performed in ships or aircraft operated by a resident of
one of the territories shall be deemed to be performed in that
territory.

{(4) Where Botswana income tax is payable for a year for which
this Arrangement has effect in respect of any income in respect of
which United Kingdom income tax is payable for a year prior to the
vear beginning on the 6th April, 1949, then —

{a) in the case of a person resident in Botswana, the Botswana
income tax shall, for the purposes of subparagraph (2) of this
paragraph, be deemed to be reduced by the amount of any
relief allowable in respect thereof under the provisions of
section 27 of the United Kingdom Finance Act, 1920; and

(&) in the case of a person resident in the United Kingdom, the
provisions of section sixty-four A of the Botswana Income Tax
(Consolidation) Proclamation, 1940, shall apply for the
purposes of the allowance of relief from Botswana tax.

15. (1) The taxation authorities of the United Kingdom and
Botswana shall exchange such information (being information
available under their respective taxation laws) as is necessary for
carrying out the provisions of this Arrangement or for the prevention
of fraud or the administration of statutory provisions against legal
avoidance in relation to the taxes which are the subject of this
Arrangement. Any information so exchanged shall be treated assecret
and shall not be disclosed to any persons other than those concerned
with the assessment and collection of the taxes which are the subject
of this Arrangement. No information shall be exchanged which
would disclose any trade secret or trade process.

(2) As used in this paragraph, the term *‘taxation autharities™
means the Commissioners of Inland Revenue or their authorised
representative in the case of the United Kingdom and the Collector
of Income Tax or his authorised representative in the case of
Botswana.



(3} If the recipient of a dividend is a company which owns 10
per cent or more of the class of shares in respect of which the dividend
15 paid then subparagraph (1) shall not apply to the dividend 1o the
extent that it can have been paid only out of profits which the
company paying the dividend earned or other income which it
received in a period ending twelve months or more before the
relevant date. For the purposes of this subparagraph the term
relevant date” means the date on which the beneficial owner of the
dividend became the owner of 10 per cent or more of the class of
shares in question: Provided that this subparagraph shall not apply
if the beneficial owner of the dividend shows that the shares were
acquired for bona fide commercial reasons and not primarily for the
purpose of securing the benefit of this paragraph.

7. (1) Any royalty derived from sources within one of the terri-
tories by a resident of the other territory who is subject to tax in that
other territory in respect thereof and is not engaged in trade or
business in the first-mentioned territory through a permanent
establishment situated therein, shall be exempt from tax in that
first-mentioned territory; but no exemption shall be allowed under
this paragraph in respect of so much of any royalty as exceeds an
amount which represents a fair and reasonable consideration for
the rights for which the royalty is paid.

{2) In this paragraph the term “royalty” means any royalty or
other amount paid as consideration for the use of, or for the privilege
of using, any copyright, patent, design, secret process or formula,
wade-mark, or other like property, but does not include a royaly
or other amount paid in respect of the operation of a mine or quarty
o of other extraction of natural resources.

8. (1) Remuneration, including pensions, paid by the Govern-
ment of one of the territories to any individual for services rendered
to that Government in the discharge of governmental functions
shall be exempt from tax in the other territory if the individual is not
ordinarily resident in that territory or {where the remuneration is
noi a pension} is ordinarily resident in that other territory solely for
the purpose of rendering those services.

{2) The provisions of this paragraph shall not apply to payments
in respect of services rendered in connexion with any trade or
business carried on by either of the Governments for purposes of
profit.

9. (1} An individual who is a resident of the United Kingdom
shall be exempt from Botswana tax on profits or remuneration in

respect of personal {including professional) services performed
within Botswana in any year of assessment if —

(a) he is present within Botswana for a period or periods not
exceeding in the aggregate 183 days during that year; and



(b) theservices are performed for or on behalf of a person resident
in the United Kingdom; and

(c) the profits or remuneration are subject to United Kingdom
1ax.

{2) An individual who is a resident of Botswana shall be exempt
from United Kingdom tax on proftts or remuneration in respect of
personal (including professional) services performed within the
United Kingdom in any year of assessment if —

fa) he is present within the United Kingdom for a period or
periods not exceeding in the aggregate 183 days during that
year; and

(&) the services are performed for or on behalf of a person resident
in Botswana; and

{¢) the profits or remuneration are subject to Botswana tax.

{3) The provisions of this paragraph shall not apply to the profits
or remuneration of public entertainers such as stage, motion picture
or radio artistes, musicians and athletes.

10. (1) Any pension (other than a penston paid by the Govern-
ment of Botswana for services rendered to it in the discharge of
governmental functions}, and any annuity derived from sources
within Botswana by an individual who is a resident of the United
Kingdom and subject to United Kingdom tax in respect thereof,
shall be exempt from Botswana tax.

{2) Any pension {other than a pension paid by the Government
of the United Kingdom for services rendered to it in the discharge
of governmental functions) and any annuity, derived from sources
within the United Kingdom by an individual who is a resident of
Botswana and subject to Botswana tax in respect thereof, shall be
exempt from United Kingdom tax.

{3) The term “annuity’”” means a stated sum payable periodically
at stated times, during life or during a specified or ascertainable
period of time, under an obligation to make the payments in
consideration of money paid.

11, The remuneration derived by a professor or teacher who is
ordinarily resident in one of the territories, for teaching, during a
period of temporary residence not exceeding twe years, at a univer-
sity, college, school or other educational institution in the other
territory, shall be exempt from tax in that other territory.

12, A student or business apprentice from one of the territories
who is receiving full-time education or training in the other territory
shall be exempt from tax in that other territory on payments made to
him by persons in the first-mentioned territory for the purposes of
his maintenance, education or training.



16.

This Arrangement shall come into force on the date on which

the last of all such things shall have been done in the United King-
dom and Botswana as are necessary to give the Arrangement the
force of law in the United Kingdom and Botswana respectively, and
shall thereupon have effect —

fa)

(b)

i the United Kingdom: As respects income tax, for any year

of assessment heginning on or after the 6th April, 1949; as

respects surtax, for any year of assessment beginning on or

after the 6th April, 1948; and as respects profits tax, in respect

of the following profits ~

{i) profits arising in any chargeable accounting period
beginning on or after the st April, 1949;

(it profits atuributable to so much of any chargeable
accounting period falling partly before and partly
after that date as falls after that date;

{1i) profits not so arising or artributable by reference (o
which income tax is, or but for the present Arrangement
would be, chargeable for any vyear of assessment
beginning on or after the 6th April, 1949;

in Botswana: As respects the normal tax and the super tax
in respect of the year of assessment ending on the 30th June,
1949, and subsequent years.

17. This Arrangement shall continue in effect indefinitely but
either of the Governments may, on or before the 30th day of Sep-
tember in any calendar year after the year 1950, give notice of
termination to the other Government and, in that event, this
Arrangemeunt shall cease to be effective —

(a)

in the United Kingdom: As respects income tax, for any year
of assessment beginning on or after the 6th April in the
calendar year next following that in which the notice is
given; and as respects surtax, for any year of assessment
beginning on or after 6th April, in the calendar year in which
the notice is given; and as respects profits tax, in respect of
the following profits —

{i) profits arising in any chargeable accounting period
beginning on or after the 1st April in the calendar year
next following that in which the notice is given;

{il) profits attributable to so much of any chargeable
accounting period falling partly before and partly
after that date as falls after that date;

(iii) profits not so arising or attributable by reference to
which income tax is chargeable for any year of assess-
ment beginning on or after the 6th April, in that next
following calendar year;



(6) in Botswana: As respects the normal tax and the super tax
in respect of any year of assessment ending on or after the
30th day of June in the calendar year next following that in
which such notice is given.

PART 11
THE SOUTH AFRICAN AGREEMENT
(High Commissioner’s Notice No, 70 of 1959}

It is hereby notified for general information, in accordance with
the provisions of section sixty-four of the Income Tax Proclamation
(Chapter 73 of the Laws of the Bechnanaland Protectorate), that an
Agreement as set out in the Schedule hereto has been concluded
between the Government of Great Britain and Northern Ireland
and the Government of the Union of South Africa.

By Command of His Excellency the High Commisstoner.

C.R. LATIMER,
Jor Deputy High Commissioner.

High Commissioner’s Office,
Pretoria.
14th July, 1959.

AGREEMENT

BETWEEN THE GOVERNMENT OF GREAT BRITAIN

AND NORTHERN IRELAND AND THE GOVERNMENT

OF THE UNION OF SOUTH AFRICA FOR THE AVOID-

ANCE OF DOUBLE TAXATION AND THE PREVENTION

OF FISCAL EVASION WITH RESPECT TO TAXES ON
INCOME

The Government of Great Britain and Northern Ireland and the
Government of the Union of South Africa, desiring to conclude an
Agreement for the avoidance of double taxation and the prevention
of fiscal evasion with respect to taxes on income imposed in the
Union of South Africa and in the Bechuanaland Protectorate, have
agreed as follows:

ARTICLE 1
(1) The Taxes which are the subject of the present Agreement are:

fa) In the Uniton of South Africa: The normal tax and super tax
{hereinafter referred to as Union Tax).

{6) In the Bechuanaland Protectorate: The normal tax and
super tax {hereinafter referred to as Bechuanaland tax).



{2}

The present Agreement shall also apply to any other taxes

of a substantially similar character imposed in the Union of South
Africa or the Bechuanaland Protectorate subsequent to the date of
signature of the present Agreement.

(1)

ARTICLE II
In the preseat Agreement unless the context otherwise

requires:

{a)

(6)

(¢}

(d)
fe)

(f)
(g}

(h)

(i)

()

the term “Union" means the Urion of South Africa;

the term “Bechuanaland” means the Bechuanaland Pro-
tectorate and references in Articles I1 to XII inclusive, to a
Government shall, in regard to the Bechuanaland Protector-
ate, be construed as references o the Government of Bechua-
naland;

the terms “‘territory of one of the Governments™ and ““ter-
ritory of the other Government” mean the Union or Bechua-
naland, as the context requires;

the term “‘tax” means Union tax or Bechuanaland tax, as
the context requires;

the term “‘person” includes any body of persons, corporate
Or Not corporate;

the term ‘“‘company” means any body corporate;

the terms “‘resident of the Union™ and “resident of Bechua-
naland” mean respectively any person who is ordinarily
resident in the Union for the purposes of Union tax and not
ordinarily resident in Bechuanaland for the purposes of
Bechuanaland tax and any person who is ordinarily resident
in Bechuanaland for the purposes of Bechuanaland tax and
not ordinarily resident in the Union for the purposes of
Union tax: a company shall be regarded as resident in the
Union if its business is managed and controlled in the
Union and as resident in Bechuanaland if its business is
managed and controlled in Bechuanaland;

the term “resident of one of the territories” means a person
who is a resident of the Union or a person who is a resident of
Bechuanaland, as the case may be;

the terms “company of one of the Governments” and “‘com-
pany of the other Government”™ mean a company which is a
resident of the Union or a company which is a resident of
Bechuanaland, as the context requires;

the terms “Union enterprise”™ and “Bechuanaland enter-
prise” mean respectively an industrial or commercial
enterprise or undertaking carried on by a vesident of the
Union and an industrial or commercial enterprise or under-
taking carried on by a resident of Bechvanaland, and the



terms “‘enterprise of one of the Governments” and “enter-
prise of the other Government™ mean a Union enterprise or
a Bechuanaland enterprise, as the context requires;

(k} the term “permanent establishment” when used with respect
to an enterprise of one of the Governments means a branch,
management, factory, or other fixed place of business, a mine,
quarry or any other place of natural resources subject to
exploitation. It also includes a place where construction
work or the installation of plant or machinery is carried on,
bui does not include an agency unless the agent has, and
habitually exercises, a general authority 1o negouate and
conclude contracts on behalf of the enterprise or has a stock
of merchandise from which he regularly fills orders on its
behalf.

In this connexion —

(1) an enterprise of one of the Governments shall not be
deemed 1o have a permanent establishment m the
territory of the other Government merely because it
catries on business dealings in the territory of that
other Government through a bona fide broker or general
commission agent acting in the ordinary course of his
business as such;

{(ii) the fact that an enterprise of one of the Governments
maintains in the territory of the other Government a
fixed place of business exclusively for the purchase of
goods or merchandise, shall not of itself constitute that
fixed place of husiness a permanent establishment of
the enterprise;

(ii1) the fact that a company of one of the Governments has
a subsidiary company which is a company of the other
Government or which is engaged in trade or business
in the territory of that other Government (whether
through a permanent establishment or otherwise)
shall not of itself constitute that subsidiary company a
permanent estabhbshment of its parent company;

{1} the term “industrial or commercial profits” includes mining,
farming and agency profits but does not include income in
the form of royalties, rents (including royalties or rents on
cinematograph films), interest, dividends, management
charges, remuneration for personal services or profits from
the operation of transport services;

{m) the term “profits” means "“taxable income™ as defined under
the laws of the Unionand Bechuanaland relating to the taxes
which are the subject of this Agreement;



fn}) the term ““taxation authorities means the Commissioner [or
Inland Revenue or his authorised representative in the case
of the Union and the Collector of Income Tax or his auth-
orised representative in the case of Bechuanaland.

123 In the application of the provisions of the present Agreement
by ane of the Governments, any term not otherwise defined shall,
ualess the context otherwise requires, have the meaning which ut
has nnder the laws of that Government relating to the taxes which are
the subject of the present Agreement.

Sy

23 The terms “Union tax”™ and “Bechuanaland tax” do not
include any sum payable in respect of any default or omission in
relation to the taxes which are the subject of this Agreement or
which represent a penalty imposed under the law of either territory
relating 1o those taxes.

ARTICLE [T

{1, The industrial or commercial profits of an enterprise of one
ol the Governments shall not be subject 10 tax in the tervitory of the
other Government unless the enterprise is engaged in trade or
husiness in the other territory through a permanent establishment
in that other tervitory. 1 it is so engaged 1ax may be imposed on
those profits by the other territory but only on so much of them as
is auributable to that permanent establishment.

{27 Where an enterprise of one of the Governments is engaged in
trade or business in the territory of the other Government through a
permanent establishment situated therein, there shall be attributed
to such permanent establishment the industrial or commercial
proiits which ivmight be expected 1o derive if it were an independent
enterprise engaged in the same or similar activities under the same
or similar conditions and dealing at arm’s length with the enterprise
ol which it is a permanent establishment,

No portion of any profits avising from the sale of goods or

merchandise by an enterprise of one of the Governments shall be
atiribuied to a permanent establishireat sitnated in the territory of
the other Government by reason ol the mere purchase of goods or
merchandise within the territory of that other Government,

{4: Profits derived by an enterprise of one of the Governments
(rom sales, under contracts concluded in the territory of that
Government, of goods or merchandise siocked in a warehounse or
depot in the other territory for convenience of delivery and not for
purposes of display shall not be attributed to a permanent establish-
ment of the enterprise in that other territory notwithstanding that
the offers of purchase have heen obtained by an agent of the enter-
prise in that territory and transmitted by him to the enterprise for
acceptance.



{3y If the information available (o the taxation authorities
concerned is inadequate to determine the profits to be attributed 10
the permanent establishment, nothing in the preceding paragraphs
shall affect the application of the law of either territory in refation to
the l1ability of the permanent establishment to pay tax on an amount
determined by the exercise of a discretion or the making of an
estimate by the taxation authorities of that territory: Provided that
such discretion shall be exercised or such estimate shall be made, so
far as the mformation available (o the taxation authorities permits,
in accordance with the principles stated in the preceding paragraphs
of this Article.

ARTICLE IV

(1} Where -

{a) anenterprise of one of the Governments participates directly
or indirectly in the management, control oy capital of an
enterprise of the other Government; or

(b) the same persons participate directly or indireciy in the
management, control or capital of an enterprise of one of the
Governments and an enterprise of the other Government;
and

{c) in either case, conditions are made or imposed between the
two enterprises, in their commercial or financial relations,
which differ from those which would be made beiween
independent enterprises, then any profits which would, but
for those conditions, have accrued 1o one of the enterprises
but by reason of those condiuons have not so accrued may be
included in the proiits of that enterprise and taxed accord-
ingly.

{2) Profits included in the profits of an emerprise of one of the
Governments under paragraph (1) of this Article shall be deemed,
if, apart from this Agreement, the law of that Government in respect
of the taxes which are the subject of this Agreement so provides, to
be income derived from sources in the territory of that Government
and shall be taxed accordingly.

{3) If the informaton available to the taxation aulhorities
concerned is inadequate to determine, for the purpose of paragraph
(1) of this Article, the profits which might be expected to accrue to an
enterprise, nothing in that paragraph shall affect the application
of the law of either territory in velation to the liability of that enter-
prise to pay tax on an amount determined by the exercise of a dis-
cretion or the making of an estimate by the taxation authoriues of
that territory: Provided that such discretion shall be exercised or
such estimate shall be made, so far as the information available to
the taxation authorities permits, in accordance with the principles
stated in paragraphs (1) and (2) of this Article.



ARTICLE V

Profits derived by the Government or a resident of one of the
territories from operating wransport services shall be exempt from
tax in the other territory.

ARTICLE VI

Any rovalty, rent (including royalties or rent of cinematograph
fitms) or other consideration received by or accrued to a resident of
one of the territories by virtue of the use in the other territory of, or
the grant of permission to use in that other territory, any patent,
design, trade mark, copyright, secret process, formula or any other
property of a similar nature shall be exempt from tax in the first-
mentioned territory if such royalty, rent or other consideration is
subject to tax in the other territory.

ARTICLE VII

{1) Income of whatever nature derived from real property,
within the territory of one of the Governments by a resident of the
ternitory of the othey Government shall be exempt from tax in the
last-mentioned territory.

{2} Any rovalty or other amount paid in respect of the operation
of a mine or quarry or of any other extraction of natural resources
within the territory of one of the Governments to a resident of the
other territory shall be exempt from tax in the lasi-mentioned
territory.

ARTICLE VIIIL

{1) Remuneration {ather than pensions) paid by the Government
of one of the territories to any individual for services rendered to
that Government in the discharge of governmental functions shall
be exempt from tax in the territory of the other Government if the
individual is not ordinarily resident in that territory or is ordinarily
resident i that territory solely for the purpose of rendering those
services,

(2% Any pension paid by the Government of one of the territories
to any individual for services rendered to that Government in the
discharge of governmental functions shall be exempt from tax in the
territory of the other Government, if immediately prior to the
cessation of those services the remuneration therefor was exempt
from tax in that territory, whether under paragraph (1) of this
Article or otherwise, or would have been exempt under that para-
graph if the present Agreement had been in force at the time the
remuneration was paid.

{3) For the purposes of this Article any individual who is in the
employ of the Bechuanaland Government and who is stationed in
Mafeking during the period he is so employed and stationed shall
be deemed to be ordinarily resident in Bechuanaland.



ARTICLE IX

{1} A student or business apprentice from the territory of one of
the Governments who 15 receiving full-time education or training
in the territory of the other Government shall be exempt from tax
in that other territory on payments made to him by persons in the
first-mentioned territory for the purposes of his maintenance,
education or training.

{2} A student at a university, college or other establishment for
higher education in the territory of one of the Governments who for
a period or periods not exceeding in the aggregate 183 days during
the year of assessment is employed in the territory of the other
Government in order to obtain a practical training required for his
studies shall be exempt from tax in that other territory on so much
of his remuneration as does not exceed R500.

ARTICLE X

(1} Where Union tax is payable in respect of profits derived from
sources within the Union by a person ordinarily resident in Bechua-
naland, Bechuanaland shall either impose no tax on such profits, or,
subject to such provisions (which shall not affect the general prin-
ciple hereof} as may be enacted in Bechuanaland, shall allow the
Union tax as a credit against any Bechuanaland tax payable in
respect of such profits.

{2) Where Bechuanaland tax is payable in respect of profits
derived from sources within Bechuanaland by a person ordinarily
resident in the Union, the Union shall either impose no tax on such
profits, or, subject to such provisions {which shall not affect the
general principle hereof; as may be enacted in the Union, shall
allow the Bechuanaland tax as a credit against any Union tax pay-
able in respect of such profits.

ARTICLE X]I

{1} The taxation authorities of the Governments shall on request
exchange such information (being information available under the
respeclive taxation laws of the Governments) as s necessary for
carrying out the provisions of the present Agreement or for the
prevention of fraud or the administration of statutory provisions
against legal avoidance in relation (o the taxes which are the subject
of the present Agreement. Any information so exchanged shall be
treated as secret and shall not be disclosed 10 any persons other than
those concerned with the assessment and collection of the axes
which are the subject of the present Agreement. No information
shall be exchanged which would disclose any trade secret or trade
Process.

{2} The raxation authorites of the Governments may consult
together as may be necessary for the purpose of carrying out the
provisions of this Agreement.



ARTICLE XII

Any taxpayer who shows that the action of the taxation authorities
of the two Governments has resulted in double waxation with respect
to the taxes referved to in this Agreement, may lodge a claim with
the taxadon auwthority of the territory in which he resides. Should
the claim be upheld, the taxation authority of that territory may
come to an agreement with the 1axaton autherity of the other
terntory with a view to avoidance of the double taxation.

ARTICLE XTI

This Agreement shall come into force on the date on which the
last of all such things shall have been done in the Union and in
Bechuanaland as are necessary to give the Agreement the force of
faw in the Unijon and in Bechuanaland respectively, and shall
thereupon have effect in respect of assessments for the year begin-
ning on the frst day of July, 1956, and subsequent vears.

ARTICLE X1V

The present Agreement shall continue in effect indefinitely but
either of the Contracting Governments may, on ot before the 30th
day of June in any calendar vear after the yvear 1958, give notice of
termination to the other Contracting Government and, in such
event, the present Agreement shall cease to be effective in respect
of any vear of assessment beginning on the first day of July in the
calendar year next foliowing that in which such notice is given.

IN WITNESS whereol the undersigned being duly authorised
by their respective Governments have signed the present Agreement.

Done at Cape Town in duplicate, in the English and Afrikaans
fanguages, 1he texts being equally authentic, on the 18th day of
June, 1959,

For the Government of Great Britain and Northern Ireland:
JOHN MAUD
For the Government of the Union of South Africa:

ERIC H. LOUW

PART 111
THE SWEDISH AGREEMENT
‘High Commissioner’s Notice No. 57 of 1962 as amended by Treaty
Series No, 13 of 1969
CONVENTION
BETWEEN THE GOVERNMENT OF THE UNITED
KINGDOM OF GREAT BRITAIN AND NORTHERN

IRELAND AND THE GOVERNMENT OF THE
KINGDOM OF SWEDEN



FOR THE AVOIDANCE OF DOUBLE TAXATION AND
THE PREVENTION OF FISCAL EVASION WITH RESPECT
TO TAXES ON INCOME
London, July 28, 1960
~ together with —

EXCHANGE OF NOTES BETWEEN THE GOVERNMENT
OF THE UNITED KINGDOM OF GREAT BRITAIN AND
NORTHERN IRELAND AND THE GOVERNMENT OF
THE KINGDOM OF SWEDEN EXTENDING TO BECHUA-
NALAND PROTECTORATE AND SWAZILAND THE CON-
VENTION OF JULY 28, 1960, FOR THE AVOIDANCE OF
DOUBLE TAXATION AND THE PREVENTION OF FISCAL
EVASION WITH RESPECT TO TAXES ON INCOME

November 27, 1961
~and ~

AN EXCHANGE OF LETTERS BETWEEN THE GOVERN-
MENT OF THE REPUBLIC OF BOTSWANA AND THE
GOVERNMENT OF THE KINGDOM OF SWEDEN

18th March and 30th May, 1969.

CONVENTION BETWEEN THE GOVERNMENT OF THE
UNITED KINGDOM OF GREAT BRITAIN AND NOR-
THERN IRELAND AND THE GOVERNMENT OF THE
KINGDOM OF SWEDEN FOR THE AVOIDANCE OF
DOUBLE TAXATION AND THE PREVENTION OF FISCAL
EVASION WITH RESPECT TO TAXES ON INCOME

The Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the Kingdom of Sweden;

Desiring to conclude a Convention for the avotdance of double
taxation and the prevention of fiscal evaston with respect to taxes
on income;

Have agreed as follows:
ARTICLE 1

1. The taxes which are the subject of the present Convention are:
fa)} in Sweden -
(i) the State income tax, including sailors tax and coupon
tax; '
{ii) the tax on the undistributed profits of companies
{ersattningsskatt);
(i1i) the tax on public entertainers (bevillningsavgifterna
for sarskilda formaner och rattigheter);
{iv) the communa! income tax (kommunal inkomstskatt);
and



{b)

{v) the State capital tax,
{hereinatter referred to as “‘Swedish tax™).
in the United Kingdom of Great Briain and Northern
Ireland -
(i} the income tax (including surtax}; and
(11} the profits tax,
‘hereinafter referred to as “United Kingdom wax™).

2. This Convention shall also apply to any identical or substan-
ually similar taxes which are subsequently imposed in addition to,
or in place of, the existing taxes.

ARTICLE II
I. In the present Convention, uniess the context otherwise
requires:
{a) the term “United Kingdom”™ means Great Britain and

(b}

{¢)

{d)
(e

ifi
(¢}

Northern Ireland, excluding the Channel Islands and the
Iste of Man;

the terms “‘one of the territories” and ‘the other territory”
mean the United Kingdom or Sweden, as the context
requires;

the term “taxation authorities” means, in the case of Sweden,
the Minister of Finance or his authorised representative;
in the case of the United Kingdom the Commissioners of
Inland Revenue or their authorised representative; and, in
the case of any territory to which this Convention is extended
under Article XXVIII, the competent authority for the
administration in such territory of the taxes to which this
Convention applies;

the term “tax” means United Kingdom or Swedish tax, as
the context requires:

the term “person” includes any body of persons, corporate
Or nat corporate;

the term “company” means any body corporate;

{i} the terms “‘resident of the United Kingdom™ and
“resident of Sweden™ mean respectively any person who
is resident in the United Kingdom for the purposes of
United Kingdom tax and any person who is resident in
Sweden for the purposes of Swedish tax; but

‘11 where by reason of the provisions of sub-paragraph (g)
{1} above an individual is a resident of both territories,
then this case shall be solved in accordance with the
following rules -

{wa) he shall be deemed to be a resident of the territory
in which he has a permanent home available to



(h)

(i)

(77

(k)

him. If he has a permanent home available to him
in both territories, he shall be deemed o be a
resident of the territory with which his personal
and economic relatons are closest (hereinafter
referred to as his centre of vital interest};

fbb) if the territory in which he has his centire of vital
interests cannot be determined, or if he has not a
permanent home available to him in either
territory, he shall be deemed to be a resident of the
territory in which he has an habitual abode;

fec)  if he has an habitual abode in both territories or
in nelther of them, he shall be deemed to be a
resident of the territory of which he is a national;

{dd) if he is a national of both territories or of neither
of them, the taxation authorities of the territories
shall determine the question by mutual agreement;

(iit) where by reason of the provisions of sub-paragraph

{g) (1) abovealegal person is a resident of both territories,

then it shall be deemed to be a resident of the territory

in which its place of effective management ts situated.

The same provision shall apply to partnerships and

associations which under the national laws by which

they are governed are not legal persons;
the terms “‘resident of one of the territories” and “resident
of the other territory” mean a person who is a restdent of the
United Kingdom or a person who is a resident of Sweden,
as the context requires;
the terms “United Kingdom enterprise’” and “Swedish
enterprise’”’ mean respectively an industrial or commercial

‘enterprise or underiaking carried on by a resident of the

United Kingdom and an industrial or commercial enter-
prise or undertaking carried on by a resident of Sweden, and
the terms “enterprise of one of the territories’” and “‘enter-
prise of the other territory” mean a United Kingdom enter-
prise or a Swedish enterprise, as the context requires;
the term “industrial or commercial profits” includes rents
or royalties in respect of cinematograph including television
films;

(1) the term “permanent establishment” means a fixed
place of business in which the bustness of the enterprise
is wholly or paruy carried on;

(ii) a permanent establishment shall include especially —
{aa) a place of management;

(bb) a branch;



(iv)

(v)

{v1)

(ce) an office;
(dd} afactory;
{¢¢) a workshop;

(ff} a mine, quarry or other place of extraction of
natural resources;

gg} a building site or construction or assembly project
which exists for more than twelve months;

the term “permanent establishment” shall not be
deemed 1o include —

(aa) the use of facilities solely for the purpose of storage,
display or delivery of goods or merchandise
belonging to the enterprise;

{bb) the maintenance of a stock of goods or merchandise
belonging to the enterprise solely for the purpose
of storage, display or delivery;

(¢c) the maintenance of a stock of goods or merchan-
dise belonging to the enterprise solely for the
purpose of processing by another enterprise;

{dd) the maintenance of a fixed place of business solely
for the purpose of purchasing goods or merchan-
dise, or for collecting information, for the enter-
prise;

{ee} the maintenance of a fixed place of business solely
for the purpose of advertising, for the supply of
infermation, for scientific research or for stmilar
activities which have a preparatory or auxiliary
character, for the enterprise;

a person acting in one of the territories on behalf of an
enterprise of the other territory — other than an agent of
an independent status to whom sub-paragraph (%)
(v) applies —shall be deemed to be a permanent establish-~
ment in the first-mentioned territory if he has, and
habitually exercises in that territory, an authority to
conchide contracts in the name of the enterprise, unless
his activities are limited to the purchase of goods or
merchandise for the enterprise;

an enterprise of one of the territories shall not be deemed
to have a permanent establishment in the other territory
merely because it carries on business in that other
territory through a broker, general commission agent or
any other agent of an independent status, where such
persons are acting in the ordinary course of their business;

the fact that a company which is a resident of one of the
territories controls or is contrelled by a company which



is a resident of the other territory, or which carries on
business in that other territory (whether through a
permanent establishment or otherwise}, shall not of
itself constitute either company a permanent establish-
ment of the other.

() the term *‘international traffic” includes traffic between
piaces in one country in the course of a voyage which extends
over more than one country.

2. Where under this Convention any income is exempt from tax
in one of the territories if (with or without other conditions) it is
subject to tax in the other territory and that income is subject to tax
in that other territory by reference to the amount thereof which is
remitted to or received in that other territory, the exemption to be
allowed under this Convention in the first-mentioned territory
shall apply only to the amount so remitted or received.

3. In the application of the provisions of the present Convention
by one of the Contracting Parties any term not otherwise defined
shall, unless the context otherwise requires, have the meaning
which it has under the laws in force in the territory of that Party
relating to the taxes which are the subject of the present Convention.

ARTICLE 1II

1. The industriali or commercial profits of a United Kingdom
enterprise shall not be subject to Swedish tax unless the enterprise
carries on a trade or business in Sweden through a permanent
establishment situated therein. If it carries on a trade or business as
aforesaid, tax may be imposed on those profits by Sweden, but only
on so much of them as s attributable to that permanent establish-
ment.

2. The industrial or commercial profits of a Swedish enterprise
shall not be subject to United Kingdom tax unless the enterprise
carries on a trade or business in the United Kingdom through a
permanent establishment situated therein. If it carries on a trade or
business as aforesaid, tax may be imposed on those profits by the
United Kingdom, but only on so much of them as is attributable to
that permanent establishment.

3. Where an enterprise of one of the territories carries on a trade
or business in the other territory through a permanent establishment
situated therein, there shall be attributed to that permanent
establishment the industrial or commercial profits which it might be
expected to derive in that other territory ¥f it were an independent
enterprise engaged in the same or similar activities under the same
or similar conditions and dealing at arm’s length with the enterprise
of which it is a permanent establishment.

4. Where an enterprise of one of the territories derives profits,
under contracts concluded in that territory, from sales of goods or



merchandise stocked in a warehouse in the other territory for
convenience of delivery and not for purposes of display, those
profits shall not be attributed to a permanent establishment of the
enterprise in that other territory.

5. No portion of any profits arising to an enterprise of one of the
territories shall be attributed to a permanent establishment situated
in.the other territory by reason of the mere purchase of goods or
merchandise within that other territory by the enterprise.

ARTICLE 1V
Where -

(a) an enterprise of one of the territories participates directly or

indirectly in the management, control or capital of an
enterprise of the other territory; or

(6) the same persons participate directly or indirectly in the
management, control or capital of an enterprise of one of the
territories and an enterprise of the other territory,

and in either case, conditions are made or imposed between the two
enterprises, in their commercial or financial relations, which differ
from those which would be made between independent enterprises,
then any profits which would but for those conditions have accrued
to one of the enterprises but by reason of those conditions have not
so accrued may be included in the profits of that enterprise and
taxed accordingly.

ARTICLE V

If undistributed profits of United Kingdom enterprises are
effectively charged 1o United Kingdom profits tax at a lower rate
than distributed profits of such enterprises —

(a) the industrial and commercial profits of a Swedish enter-
prise shall be charged to United Kingdom profits tax only at
that lower rate; and

(b} where a company which is a resident of Sweden controls,
directly or indirectly, not less than 50 per cent of the entire
voting power of a company which is a resident of the United
Kingdom, distributions by the latter company to the former
company shall be left out of account in computing United
Kingdom profits tax effectively chargeable on the latter
company at the rate appropriate to distributed profits.

ARTICLE VI
Income from the operation of ships or aircraft in international

traffic shall be taxable only in the territory in which the place of
effective management of the enterprise is situated.

ARTICLE VH

1. {(a} Dividends paid by a company which is a resident of the
United Kingdom to a resident of Sweden, who is subject to tax in



Sweden in respect thereof and does not carry on a trade or business
in the United Kingdom through a permanent establishment situated
therein, shall be exempt from United Kingdom surtax.

() Dividends paid by a company which is a resident of Sweden
to a resident of the Unirted Kingdom, who is subject to tax in the
United Kingdom in respect thercof and does not carry on a trade
or business in Sweden through a permanent establishment situated
therein, shall be exempt from Swedish coupon tax.

2. Dividends paid by a company which is a resident of the United
Kingdom to a company which is a resident of Sweden shall be
exempt from Swedish tax. This exemption shall not apply unless in
accordance with the laws of Sweden the dividends would have been
exempt from Swedish tax if the first-mentioned company had been
a resident of Sweden and not a resident of the United Kingdom.

3. Where a company which is a resident of one of the territories
derives profits or income from sources within the other territory,
there shall not be imposed in that other territory any form of taxation
on dividends paid by the company to persons not resident in that
other territory, or any tax in the nature of undistributed profits
tax on undistrtbuted profits of the company, whether or not those
dividends or undistributed profits represent, in whole or in part,
profits or income so derived.

ARTICLE VIII

1. Any interest derived from sources within one of the territories
by a resident of the other territory, who is subject to tax in that
other territory in respect thereof and does not carry on a trade or
business in the first-mentioned territory through a permanent
establishment situated therein, shall be exempt from tax in that
first-mentioned territory.

2. In this Ariicle, the term “interest” includes interest on bonds,
securities, notes, debentures or any other form of indebtedness.

3. Where any interest exceeds a fair and reasonable consideration
in respect of the indebtedness for which it is paid, the exemption
provided by the present Article shall apply only to so much of the
interest as represents such fair and reasonable consideration.

ARTICLE 1IX

1. Any royalty derived from sources within one of the territories
by a resident of the other territory, who is subject to tax in that other
territory in respect thereof and does not carry on a trade or business
in the first-mentioned territory through a permanent establishment
situated therein, shall be exempt from tax in that first-mentioned
territory.

2, In this Article, the term “royalty’”’ means any royalty or other
amount paid as consideration for the use of, or for the privilege of



using, any copyright, patent, design, secret process or formula,
trade-mark, or other like property, but does not include any royalty
or other amount paid in respect of the operation of a mine or quarry
or of any other extraction of natural resources or in respect of
cinematograph including television films.

3. Where any royalty exceeds a fair and reasonable consideration
in respect of the rights for which it is paid, the exemption provided
by the present Article shall apply only to so much of the royalty as
represents such fair and reasonable consideration.

4. Any capital sum derived from sources within one of the territo-
ries from the sale of patent rights by a resident of the other territory
through a permanent establishment situated therein, shall be exempt
from tax in that first-mentioned territory.

ARTICLE X
1. Income from immovable property may be taxed in the territory
in which such property is situated.

2. The term “immovable property” shall be defined in accord-
ance with the laws of the territory in which the property in question
is situated. The term shall in any case include property accessory to
immovable property, livestock and equipment of agricultural and
forestry enterprises, rights to which the provisions of general law
respecting landed property apply, usufruct of immovable property
and rights to variable or fixed payments as consideration for the
working of mineral deposits, sources and other natural resources;
ships, boats and aircraft shall not be regarded as immovable
property.

3. The provisions of paragraphs 1 and 2 of this Article shall apply
to income derived from the direct use or from the letting of immov-
able property or the use in any other form of such property, including
income from agricultural or forestry enterprises. They shall likewise
apply to profits from the alienation of immovable property.

4. The provisions of paragraphs 1 to 3 of this Article shall also
apply to the income from immovable property of any enterprises
other than agricultural or forestry enterprises and to income from
immovable property used for the performance of professional
services.

ARTICLE XI

1. Where under the provisions of this Convention a resident of
the United Kingdom is exempt or entitled to relief from Swedish tax,
similar exemption or relief shall be applied to the undivided estate
of a deceased person insofar as one or more of the beneficiaries is a
resident of the United Kingdom.

2. Swedish tax on the undivided estate of a deceased person shall,
insofar as the income accrues to a beneficiary who is resident in the
United Kingdom, be allowed as a credit under Arucle XXIIL.



ARTICLE XII

Notwithstanding anything contained in Article X, a resident of
one of the territories who does not carry on a trade or business in the
other territory through a permanent establishment situated therein
shall be exempt in that other territory from any tax on gains from the
sale, transfer or exchange of.capttal assets.

ARTICLE XIII

1. Subject to the provisions of paragraph 2 of this Article remuner-
ation or pensions paid by, or out of funds created by, one of the
Contracting Parties to any individual in respect of services rendered
to that Party in the discharge of governmental functions shall be
exempt from tax in the territory of the other Contracting Party.

2, Where the individual is a national of the latter Contracting
Party without being also a national of the first-mentioned Party
paragraph ! of this Article shall not apply, but the remuneration or
pension shall for the purposes of Article XXI1II be deemed to be
income from a source within the territory of the first-mentioned
Party.

3. The provisions of this Article shall not apply to payments in
respect of services rendered in connexion with any trade or business
carried on by either of the Contracting Parties for purposes of profit.

ARTICLE XIV

1. Any pension (other than a pension of the kind referred to in
paragraph | or 2 of Article XII1) and any annuity derived from
sources within Sweden by an individual who is a resident of the
United Kingdom and subject to United Kingdom tax in respect
thereof, shall be exempt from Swedish tax.

2. Any pension {other than a pension of the kind referred to in
paragraph 1 or 2 of Article X{III) and any annuity derived from
sources within the United Kingdom by an individual who is a
resident of Sweden and subject to Swedish tax in respect thereof,
shall be exempt from United Kingdom tax.

3. The term “annuity’” means a stated sum payable periodically
at stated times, during life or during a specified or ascertainable
period of time, under an obligation to make the payments in return
for adequate and full consideration in money or money’s worth.

ARTICLE XV

Income derived by a resident of one of the territories in respect of
professional services or other independent activities of a similar
character shall be subjected to tax only in that territory unless he
has a fixed base regularly available to him in the other territory
for the purpose of performing his activities. If he has such a fixed
base, such part of that income as is attributable to that base may be
taxed in that other territory.



ARTICLE XVI

1. Subject to the provisions of Articles XIII, XI'V and XVIII,
salaries, wages and other similar remuneration derived by a resident
of one of the territories in respect of an employment shall be subjected
to tax only in that territory unless the employment is exercised in
the other territory. If the employment is so exercised, such remuner-
ation as is derived therefrom may be taxed in that other territory.

2. Notwithstanding the provisions of paragraph | of this Article,
remuneration derived by a resident of one of the territories in respect
of an employment exercised in the other territory shall be subjected
to tax only in the first-mentioned territory if:

(e} the recipient 1s present in the other territory for a pertod or
periods not exceeding in the aggregate 183 days in the fiscal
year concerned ; and

(4) the remuneration is paid by or on behalf of an employer who
1s not a resident of the other territory; and

(¢) the remuneration is not deducted from the profits of a per-
manent establishment or a fixed base which the employer has
in the other territory.

3. Inrelation to remuneration of a director of a company derived
from the company the preceding provisions of this Article shall apply
as if the remuneration were remuneration of an employee in respect
of an employment, and as if references to employers were references
to the company.

4. Notwithstanding the preceding provisions of this Article
remuneration for personal services. performed aboard a ship or
aircraftin international traffic may be taxed in the territory in which
the place of effective management of the enterprise is situated.

ARTICLE XVII

Notwithstanding anything contamed in this Convention, income
derived by public entertainers, such as theatre, motion picture,
radio or television artistes, and musicians, and by athletes, from their
personal activities as such may be taxed in the territory in which
these activities are exercised,

ARTICLE XVIII

A professor or teacher from one of the territories, who receives
remuneration for teaching, during a period of temporary residence
not cxceeding two years, at a university, college, school, or other
educational institution in the other territory, shall be exempt from
tax in that other territory in respect of that remuneration.

ARTICLE XIX
1. Payments which a student or business apprentice from one of

the territories who is present in the other territory solely for the
purpose of his education or training receives for the purpose of his



maintenance, education or training, shall not be taxed in that other
territory, provided that such payments are made to him from sources
outside that other territory.

2. A student at a university or other establishment for higher
education in one of the territories who for a period or periods not
exceeding in the aggregate 100 days during the year of assessment is
employed in the other territory in order to gain practical experience
required for his education shall be exempt from tax in that other
territory on his remuneration from such employment.

ARTICLE XX

Any income not dealt with in the foregoing provisions derived by
a resident of one of the territories who is subject to tax there in respect
thereof shall be subjected to tax only in that territory.

ARTICLE XXI

Where any capital tax is imposed by one or other or both of the
Contracting Parties, the following provisions shall apply:

{a) capital represented by immovable property, as defined in
paragraph 2 of Article X, may be taxed in the territory in
which such property is situated;

{6} subject to the provisions of sub-paragraph {a) of this Arucle,
capital represented by assets forming part of the business
property employed in a permanent establishment of an
enterprise, or by assets pertaining to a fixed base used for the
performance of professional services, may be taxed in the
territory in which the permanent establishment or fixed
base is situated;

(¢} ships and aircraft operated in international traffic and assets,
other than immovable property, pertaining to the operation
of such ships and aircraft, may be subjected to capital tax
only in the territory in which the place of effective manage-
ment of the enterprise is situated ;

(d) oll other elements of capital of a resident of one of the
territories may be subjected to capital tax only in that ter-
ritory.

ARTICLE XXII

1. Individuals who are residents of Sweden shall be entitled to
the same personal allowances, relicfs and reductions for the purposes
of United Kingdom tax as British subjects not resident in the United
Kingdom,

2. Individuals who are residents of the United Kingdom shall be
entitled to the same personal allowances, reliefs and reductions for



the purposes of Swedish tax as those 1o which Swedish nationals not
resident in Sweden may be entitled.

ARTICLE XXIII

1. Subject to the provisions of the law of the United Kingdom
regarding the allowance as a credit against United Kingdom tax of
tax payable in a territory ourside the United Kingdom, Swedish tax
payable, under the laws of Sweden and in accordance with this
Convention, whether directly or by deduction, in respect of income
from sources within Sweden shall be allowed as a credit against
auy United Kingdom tax payable in respect of that income, Where
such income is an ordinary dividend paid by a company which is a
resident of Sweden the credit shall take into account (in addition to
any Swedish tax appropriate to the dividend) the Swedish tax pay-
able by the company in respect of its profits; and, where it is a
dividend paid on participating preference shares and representing
both a dividend at the fixed rate to which the shares are entitled and
an additional parucipation in profits, the Swedish tax so payable by
the company shall likewise be taken into account insofar as the
dividend exceeds that fixed rate. For the purpose of this paragraph
the term Swedish tax shail not include any capital tax.

2. Income from sources within the United Kingdom which under
the laws of the United Kingdom and in accordance with this Con-~
vention is subject to tax in the United Kingdom either directly or
by deduction shall be exempt from Swedish tax; provided that where
such income s a dividend paid by a company being a resident of the
United Kingdom to a resident of Sweden, not being a company
which Is exempt from Swedish tax according to the provisions of
paragraph (2) of Article VII, Swedish tax shall be charged ou the
amount of the dividend after deduction of United Kingdom income
tax, but the amount of Swedish tax chargeable shall be reduced by
a sum equal to 20 per cent of the amount of the dividend so charged.

3. It, in accordance with Article XXI, capital belonging to a
vesident of Sweden may be taxed in the United Kingdom, such
capital shall be exempt from Swedish tax.

4. For the purposes of this Article, profits or remuneration for
personal (including professional) services performed in one of the
territories shall, unless paragraph 2 of Article XIII applies, be
deemed to be income from sources within that territory, and the
services of an individual whose services are wholly or mainly
performed in ships or aircraft operated by a resident of one of the
territories shall be deemed to be performed in that territory.

5. The graduated rate of Swedish tax to be imposed on residents
of Sweden may be calculated as though income or capital exempted
under this Convention were included in the amount of the total
income or capital.



ARTICLE XXIV

The taxation authorities of the Contracting Parties shall exchange
such information (being information which is at their disposal under
their respective taxation laws in the normal course of administra-
tion} as is necessary for carrying out the provisions of the present
Convention or for the prevention of fraud or for the administration
of statutory provisions against legal avoidance in relation to the
taxes which are the subject of the present Convention. Any infor-
mation so exchanged shall be treated as secret and shall not be
disclosed to any persons other than those concerned with the assess-
ment and collection of the taxes which are the subject of the present
Convention. No information as aforesaid shall be exchanged which
would disclose any trade, business, industrial or professional secret
or trade process.

ARTICLE XXV

The taxation authorities of the Contracting Parties may communi-
cate with each other directly for the purpose of giving effect to the
provisions of this Convention and for resolving any difficulty or
doubt as o the application or interpretation of the Convention.

ARTICLE XXVI

1. The nationals of one of the Contracting Parties shall not be
subjected in the territory of the other Contracting Party to any
taxation or any requirement connected therewith which is other
or more burdensome than the taxation and connected requirements
to which the nationals of the latter Party in the same circumstances
are or may be subjected.

2. The term “‘nationals’” means:

fa) in relation to Sweden, all Swedish subjects and all legal
persons, parinerships and associations deriving their status
as such from the law in force in Sweden;

() in relation to the Unpited Kingdom, all British subjects and
British-protected persons -

(1} residing in the United Kingdom or any territory to
which the present Convention is extended under
Article XXVIII, or

{ilj deriving their status as such from connexion with the
United Kingdom or any territory to which the present
Convention is extended under Article XXVIII,

and all legal persons, partnerships and associations deriving
their status as such from the law in force in the United
Kingdom or in any territory to which the Convention is
extended under Article XXVIII,

3. The taxation on a permanent establishment which an enter-
prise of one of the territories has in the other territory shall not be



less favourably levied in that other territory than the taxation levied
on enterprises of that other tervitory carrying on the same activities,
This provision shall not be construed as obliging one of the Contract-
ing Parties (o grant 1o residents of the other Contracuing Party
any personal allowances, reliets and reductions {or taxation purposes
on account of civil status or tamily responsibilities which it grants to
1ts own residents.

4. Eunterprises of one of the territories, the capital of which is
wholly or partly owned or controlled, dircctly or indirecily, by one
or more residents of the other territory, shall not be subjected in ihe
first-mentioned  territory 10 any taxation or any requirements
connected therewith which is other or more burdensome than the
taxation and connected requirements to which other similar enter-
prises of that first-mentioned territory are or may be subjected.
5. In this Article the term “raxation’ means taxes of every kind
and description.

ARTICLE XXVII

The following agreements between the United Kingdom and
Sweden shall not have effect for any pertod for which the present
Convention has effect, that is to say,
{a; the agrecement dated 19th December, 1924, for the reciprocal
exemption from income tax in certain cases of profits accruing
(rom the business of shipping!;

(&) the agreement dated 6th July, 1931, for the reciprocal
exemption from taxes in certain cases of profits arising through
agencies®.

ARTICLE XXVIII

1. This Convention may be extended, ¢ither in its entirety or with
modifications, to any territory for whose foreign relations the United
Kingdom 1s responsible, and which imposes taxes substanually
similar in character to those which are the subject of this Convention,
and any such modifications and conditons {including conditions as
to termination as may be specified and agreed between the Con-
tracting Parties in notes to be exchanged tor this purpose.

2. The termination in respect of Sweden or the United Kingdom
of this Convention under Article XXX shall, unless otherwise
expressly agreed by both Contracting Parties, terminate the appli-
cation of this Convention to any territory to which the Convention
has been extended under this Article.

ARTICLE XXIX
1. The present Convention shall be ratdfied by the Contracting
Parties in accordance with their respective constitutional and legal
requirements.
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2. The instruments of ratification shall be exchanged at Stock-
holm as soon as possible.

3. Upon the exchange of ratifications the present Convention shall
enter into force?, and its provisions shall have effect:
fa) in Sweden - _

(1} n respect of the State income tax and the communal
Income tax on income which is assessed in or after the
calendar year beginning on lst January, 1961, being
income for which preliminary tax is payable during the
period Jst March, 1960, to 28th February, 1961, or any
succeeding period;

(i1) in respect of coupon tax on dividends payahle on or
after Ist January, 1960;

(iii) in respect of the tax on public entertainers which is
levied on or after 1st January, 1960;

{iv) in respect of sailors tax on income payable on or after
Ist January, 1960; and

(v) in respect of the State capital tax which is assessed in or
after the calendar year beginning on Ist January, 1961.

{b) In the United Kingdom:

as respects income tax for any year of assessment beginning
on or after 6th April, 1960;

as respects surtax for any year of assessment beginning on or
after 6th April, 1959; and

as respects profits tax in respect of the following profits:

(i) profits arising in any chargeable accounting beginning
on or after 1st April, 1960;

(ii} profits attributable to so much of any chargeable
accounting pertod falling partly before and partly after
that date as falls after that date;

(1i1} profits not so arising or attributable by reference to
which income tax is, or but for the present Convention
would be, chargeable for any year of assessment begin-
ning on or after 6th April, 1960.

4. The Convention between Sweden and the United Kingdom of
Great Britain and Northern Ireland, signed at London on the 30th
March, 1949% shall terminate and cease o he effective as respects
taxes to which the present Convention in accordance with para-
graph 3 above applies: Provided that the said Convention shall still
apply as between Sweden and those territories to which that Con-
vention has been extended under Article XXIII thereof.

¥The Convention entered into lorce on February 14, 1961,
1United Kingdom “Treaty Series No. 63 {1949} Cmd. 7800.



5. The understanding between the Government of the United
Kingdom and the Government of Sweden embodied in the Exchange
of Notes of 18th February, 19553, shall not apply as respects income
earned after 31st December, 1959,

ARTICLE XXX

The present Convention shall contnue in etfect indefinitely but
cicher of the Contracting Parties may, on or before 30th June in any
calendar year not earlier than the year 1964, give to the other
Contracting Party, through diplomatic channels, written notice of
termination and, in such event, the present Convention shall cease
10 be effective:

(a) In Sweden —

(b)

{1)

(ii)

(iii)

(iv)

(v)

in respect of the State income tax and the communal
income tax on income for which preliminary tax is
payable after the last day of February in the calendar
year next following that in which such notice 1s given;

m respect of coupon tax on dividends payable on or
after 1st January in the calendar year next following that
in which such notice is given;

in respect of the tax on public entertainers which is
levied on or after st January in the calendar year next
following that in which such notice is given;

in respect of sailors tax on income payable on or after
Ist January in the calendar year next following that in
which such notice is given; and

in respect of the State capital tax assessed in or after the
second calendar year following that in which such notice
is given.

In the United Kingdom -

as respects income tax for any year of assessment beginning
on or after 6th April in the calendar year next following that
in which the notice is given;

as respects surtax for any year of assessment beginning on or
after 6th April in the calendar year in which the notice is
given; and

as respects profits tax in respect of the following profits:

(1) profits arising in any chargeable accounting period

beginning on or after lst April in the calendar year next
following that in which the notice is given;

(ii) profits attributable to so much of any chargeable

accounting period falling partly before and partly after
that date as falls after that date;

AU nied Kingdom “Treaty Series No, 26 {1955 Cmd. 9459.



{iii) profits not so arising or attributable by reference to
which income tax is chargeable for any year of assess-
ment beginning on or after 6th April in the next follow-
ing calendar year.

IN WITNESS whereof the undersigned, being duly authorised
thereto by their respective Governments, have signed the present
Convention.

Done in duplicate at London this 28th day of July, 1960, in the
English and Swedish languages, both texts being equally authori-
tative.

For the Government of the United Kingdom DAVID ORMSBY

of Great Britain and Northern Ireland: GORE
For the Government of the Kingdom of Sweden: GUNNAR
HAGGLOF

BECHUANALAND PROTECTORATE
(High Commissioner’s Notice No. 57 of 1962}

INCOME TAX - DOUBLE TAXATION AGREEMENT
BETWEEN THE KINGDOM OF SWEDEN AND
BECHUANALAND PROTECTORATE

It is hereby notified for general information in accordance with
the provisions of section sixty-eight of the Income Tax Proclamation
{No. 81 0f 1959) that an Agreement as set out in the Schedule hereto
has been concluded between the Government of Great Britain and
Northern Ireland and the Government of the Kingdom of Sweden.

By command of His Excellency the High Commissioner.

J.R. Masson
for Cheef Secretary

High Commissioner’s Office,
Cape Town.
28th May, 1962.

SCHEDULE

EXCHANGE OF NOTES BETWEEN THE GOVERNMENT
OF THE UNITED KINGDOM OF GREAT BRITAIN AND
NORTHERN IRELAND AND THE GOVERNMENT OF THE
KINGDOM OF SWEDREN EXTENDING TO BECHUANA-
LAND PROTECTORATE AND SWAZILAND THE CON-
VENTION OF JULY 28, 1960, FOR THE AVOIDANCE OF
DOUBLE TAXATION AND THE PREVENTION OF FISCAL
EVASION WITH RESPECT TO TAXES ON INCOME



No. 1
Her Majesty's Ambassador at Stockholm
to the Swedish Minister for Foreign Affairs
British Embassy,
Stockholm.
November 27, 1961.
Your Excellency,

I am inswructed by Her Majesty’s Principal Secretary of State
for Foreign Affairs to refer to the Convention between the Govern-
ment of the United Kingdom of Great Britain and Northern Ireland
and the Government of the Kingdom of Sweden for the Avoidance

of Double Taxation and the Prevention of Fiscal Evasion with respect
to Taxes on Income signed at London on the 28th July, {960,

I have the Honour to propose on behalf of the Government of the
United Kingdom that, in accordance with the provisions of Article
XXVIII, the above-mentioned Convention shall be extended to
Bechuanaland Protectorate and to Swaziland in the manuner, subject
to the modifications, and with effect from the dates, specified in the
annex to the present Note.

If the following proposal is acceptable to the Government of
Sweden, [ have the honour to suggest that the present Note, together
with its Annex, and Your Excellency’s reply to that effect, should be
regarded as constituting an Agreement between the two Govern-
ments in this matter.

I avail, etc.
J.E. CouLson

ANNEX

PART I
APPLICATION

1. The said Convention as modified by the present Annex shall

apply -

(a) asif the Contracting Parties were the Government of Sweden
and the Government of Bechuanaland and Swaziland
respectively;

fb) as if the taxes concerned in Bechuanaland and Swaziland
were the normal tax and the supertax;

(¢) asifthe date of signature of the said Convention were the date
of the Exchange of Notes to which the present Annex is

appended.

2. When the last of these measures shall have been taken in
Sweden and in Bechuanaland and Swaziland necessary to give the



present extension the force of law in Sweden and in Bechuanaland
and Swaziland respectively, the present extension shall have effect -

fa) In Sweden —

(i} as respects State income tax and the communal income
tax on income which is assessed in or after the calendar
year beginning on lst January, 1961, being income for
which preliminary tax is payable during the period st
March, 1960, to 28th February, 1961, or any succeeding
period ;

{ii) as respects coupon tax on dividends payable on or after
Ist January, 1960;

(111} as respects the tax on public entertainers which is levied
on or after lst January, 1960;

(iv} as respects sailors tax on income payable on or after the
calendar year beginnming on Ist January, 1961.

{5) In Bechuanaland and Swaziland —

as respects tax for any year of assessment beginning on or
after Ist July, 1960, and for subsequent years of assessment.

3. The Government of Sweden shall inform the Government of
the United Kingdom in writing through the diplomatic channel
when the last of the measures necessary, as indicated in paragraph 2,
have been taken in Sweden. The Government of the United King-
dom shall tnform the Government of Sweden in writing through the
diplomatic channel when the last of the measures necessary, as
indicated in paragraph 2, have been taken in Bechuanaland and
Swaziland respectively.

4. The present extension shall continue in effect indefinitely but
either the Government of the United Kingdom or the Covernment
of Sweden may, on or before the 30th day of June in any calendar
year not earlier than the year 1964, give to the other through the
diplomatic channel written notice of termination and in such an
event the present extension shall cease to have effect:

(a) In Sweden —

{1} as respects State income tax and the communal income
tax on income for which preliminary tax is pavable after
the last day of February in the calendar year next
following that in which such notice is given;

(if) as respects coupon tax on dividends payable on or after
Ist January in the calendar year next following that in
which such notice is given

(i} as respects the tax on public entertainers which is levied
on or after 1st January in the calendar year next follow-
ing that in which such notice is given;



(iv} as respects sailors tax on income payable on or after
{st January in the calendar yecar next following that in
which such notice is given;

{v} as respects the State capital tax assessed in or after the
sccondd calendar year following that in which such
notice is given ;

(4) In Bechuanaland and Swaziland —

as respects tax for any year of assessment beginning on or
after Ist July in the calendar year next following thatin which
the notice is given.

PART 11
MODIFICATIONS

The said Convention shall, for the purpose of the extension to
Bechuanaland and Swaziland, apply with the following modifi-
cations:

(1) the words “shall be exempt from United Kingdom surtax™
in Article VII 1. fa) of the said Convention shall be under-
stood, for the purposes of this extension, as though they read
“shall not be liable to {(United Kingdom} tax at a rate in
excess of the rate of tax chargeable on the profits of a com-
pany”;

() Article VIII of the said Convention shall be deemed to be
deleted.

No. 2
The Swedish Minister for Foreign Affairs
to Her Majesty’s Ambassador at Stockholm.
Royal Ministry for Foreign Affairs,
Stockholm.
November 27, 1961,
Your Excellency,
I have the honour to acknowledge receipt of your Excellency’s
Note of November 27, 1961, which reads as follows:
{as in No. 1)

In reply, I have the honour to state that the Government of
Sweden considers that your Excellency’s Note with its Annex and
the present reply to which a copy of the Annex is attached constitute
an Agreement between the two Governments.

I availl, etc.,

OsTEN UNDEN.



EXCHANGE OF LETTERS BETWEEN THE GOVERN-
MENT OF THE REPUBLIC OF BOTSWANA AND THE
GOVERNMENT OF THE KINGDOM OF SWEDEN

No. |
Botswana High Commission,
London.
NOTE 034/200 18th March, 1969

Your Excellency,

I am instructed by His Excellency the President of Botswana to
refer to the Convention between the Government of the United
Kingdom of Great Britain and Northern Ireland and the Govern-
ment of the Kingdom of Sweden for the Avoidance of Fiscal Evasion
with respect to taxes on income, signed at London on the 28th
July, 1960, as extended to the former Protectorate of Bechuanaland
in accordance with the exchange of notes between the United
Kingdom and Swedish Governments dated the 27th November,
1961,

I have the honour to propose on behalt of the Government of
Botswana that the above-mentioned Convention, as extended as
atoresaid, should, subject to the provisions of Article XXX of the
saicl Convention, continue in force indefinitely between the two
Governments, so however that any reference in the Convention as
extended to Bechuanaland should in relation to any period of time
alter the 30th September, 1966, be construed as a reference to
Botswana.

If the proposal is acceptable to the Government of Sweden, I have
the honour to suggest that the present Note, and vour Excellency’s
reply to that effect, should be regarded as constituting an Agreement
between the two Governments in this matter.

Please accept, your Excellency, the renewed assurance of my
highest consideration.

Yours sincerely,

M.D. Mokama
Botswana Ambassador to Sweden

His Exceliency the Swedish Ambassador,
Monsieur Leif Balfrage, C.B.E..

Swedish Embassy,

29 Portland Place,

LONDON, W.1.



EXCHANGE OF LETTERS BETWEEN THE GOVERN-
AENT OF THE REPUBLIC OF BOTSWANA AND THE
GOVERNMENT OF THE KINGDOM OF SWEDEN

No. 2

London
May 30, 1969
Roval Swedish Embassy,
20 Portland Place,
London, WL,
Sir.

[ lave the honour o acknowledge reccipt of the Note ol His
Fxcelleney the Botswana Ambassador 1o Sweden of 18th March,
1969, which reads as follows:

asin No. 1

In reply T have been instructed to state that the Government of
Sweden accepts the proposal of the Government of Botswana and
considlers that the Note quoted above and the present reply constitule
an Agrecment between Sweden and Botswana,

[ avail myself of this opportunity, Sir, to renew to you the assur-
ance of my high consideration.

LiEF BALFRACE.

SIXTH SCHEDULE

BOTSWANA MEAT COMMISSION
iSection 45
1. The gross income of the Boswana Meat Commission [herein- Grow hncame
alterreferved o as “the Commission ™) for any tax year shall comprise
the aguregate ol -
{a} the gross procceds of sale by the Commission of -
(i} its products [rom the slaughtering of livesiock ; and
in; catde sold on the hoot; and

by any amounts recovered by way ol insurance against loss or
cdamage to such livestock or products,

during the tax year.

2. Subject 1o paragraph 3, the taxable income of the Commission Tuxable
for any tax year shall be ascertained by deducting from the grogs fweeme



Special
deductions

income of

that tax year all direct marketing expenses incurred

during that tax year by the Commission in the marketing of its
products by way of —

(@) bank exchange:

{b) charges incurred for the handling and storage of its products
outside Botswana;

(¢} cartage and rallway and shipping freight charges;

(d) nsurance premiums in respect of such cartage and freightage

fe} sales

commissions:

(f} survey and inspection fees charged and Government laxes
imposed outside Botswana;

{g) advertising and sales promotion expenses: and

(k) royalties paid in respect of trade marks and labels,

and shall be a proportion of the amount remaining after deducting
such expenses (hereinafter referred o as “the remainder™; catculated

as follows -
)

{in})

fiv)

3. From

where the remainder does not exceed three million rand
{R3 000 600}, one tenth of the remainder;

where (he remainder exceeds three million rand
(R3 000 000) but does not exceed six miilion rand
{R6 000 0001, the sum of one f{ifth of such part of the
rematinder as exceeds three million rand (R3 000 000)
and thre¢ hundred thousand rand (R300 000);

) where the remainder exceeds six million rand

{R6 000 000) but does not exceed nine million rand
(R9 000 000}, the sum of three tenths ol such part of
the remainder as exceeds six million rand (R6 000 006
and nine hundred thousand rand {R900 000 : or

where the remainder exceeds nine million rand
{R9 000 000), the sum of one third of such part of the
remainder as exceeds nine million rand {R9 000 000}
and one million eight hundred thousand rand
{R1 800 0003,

the amount calculated 1n paragraph 2, there shall be

deducted in ascertaining the taxable income of the tax year therein
referred to an allowance o the extent approved by the Minister in
respect of expenditure incurred after 31st December, 1970, on or in

connexion

with development projects approved by the Minister

for the 1ime being responsible for agricuhwre with the concurrence
ol the Minister.



SEVENTH SCHEDULE
(Section 56)
DEDUCTION OF TAX BY EMPLOYERS
ARRANGEMENT OF PARAGRAPHS

PARAGRAPH
{. Definitions
2. Registration of employers
3. Deduction of tax
4. Tax deduction tables
5. Variations from tax deduction tables
6. Liability to deduct tax not abated by other rights or obligations
7. Payment to or recovery by Commissioner
8. Payment of remuneration free of tax
9. Certificate of remuneration and tax deducted
10. Personal liability of employer and employee

(=
—

Employer to keep records

12. Tax remittance returns

13. Employer’s annual return of deductions and remittances
14. Representative employers

15. Obligations upon every company

L. In ths Schedule - Definitions
“employee’’ means any person (other than a company) who, in
respect of an employment, reccives remuneration from an
emplover, and includes any person to whom remuneration
accrues —

(a) as a director of a company;
(b) from a former emplover or from an approved super-
annuation fund; or

(¢) as a dependant of a deceased person where such remuner-
ation accrues to that dependant as a consequence of the
tormer employment of that deceased person;

LX)

“employer’” means any person who pays remuneration to any
employee and includes —
(e} arepresentative employer; and
() the trustee of an approved superannuation fund,
“remuneration’’ means any amount accrued to an employee by way
of -
a) wages, salary, leave pay, fee, commission, bonus, gratuity
or compensation;

(b) commutation of moneys due under any contract of
employment or service; or

{c} pension, lump sum payment or other benefit,



but does not include any amount accrued (o any resident in-
dividual in respect of services rendered where such amount does
not exceed the annual rate of six hundred rand;

“representative employer’” means -
fa) in the case of a company, the public officer or, in the case
of a company in liquidation or under judicial management,
the liquidator or judicial manager, as the case may be;

(b} in the case of a partnership, the precedent partner or the
agent of the partnership;

(¢} where the employer is the Government, a government
authority, a town council or district council or other
similar authority, or a body corporate or unincorporate
(not being a company or a partnership}, the person
responsible for paying remuneration on behalf of such
employer;

fd) in the case of an employer in respect of whose taxable
income a representaiive taxpayer 1s chargeable to tax,
the representative taxpaver; or

{¢) in the case of a non-resident employer, the agent having
authority to pay remuneration on behalf of such employer,

but nothing in this definition shall be construed as relieving any
employer from any duty or liability imposed upon him hy this

Schedule.
Registration 2. (1} Every person who pays or becomes hable to pay remuner-
ofemployers  ation to any employee shall register as an employer with the Com-
missioner,

(2) Every employer who has not registered as an employer
before the commencement of this Act shall register with the Comi-
missioner in the prescribed form —

{e) within thirty days after the commencement ol this Act: or

(b) in the case of a person who becomes an employer after the

commencement of this Act, within thirty days after the end
of the month in which he became an employer.

(3) Every employer who changes his business address or ceases
to be an employer shall notify the Commissioner accordingly within
thirty days of such change of address or of his ceasing to be an
employer, as the case may be.

Deduction 3. (1) Every employer shall, unless the Commissioner otherwise
of tax authorizes, deduct tax in accordance with this Schedule.

(2} Subject to paragraph 5, the amount of tax to be deducted
shall be determined in accordance with tax deduction rtables
prescribed by the Commissioner under paragraph 4.



(35 Where an emplover deducts from an employee’s remuneration
the employee’s current contribution to an approved superannuation
tund, the amount of tax to be deducted shall be calcutated on the
halance of remuneration remaining after deducting that con-
tribution, provided that the deduction for any such contribution
shall be made at an annual rate not exceeding eight hundred rand.

4. {1} The Commissioner shall prescribe tax deduction tables
{in this Schedule referred to as “the tables™) which shall come into
force on the date of commencement of this Act.

;21 The tax to be deducted in accordance with the tables pres-
cribed under this paragraph shall take nto account -

fa) the rawes of tax pavable under section 59: and

(b} the personal allowaunces deductible under section 47.

{3} In the case of a resident individual, tax shall be deducted by
reference to the personal allowance applicable to an unmarried
person unfess the employee furnishes to the employer a declaration
tn the prescribed form that he or she is ~

fai inthe case of a man. a married person: or

(6) in the case of a woman, a married person chargeable to tax

in her own name under section }3 (23,

{4: The tables shall specify the manner of calculation of the tax
to be deducted from any payments of remuneration by way of -

(a) annual and other bonuses;

(b} overtime:

(¢} leave pay; and

(d) other payments of an abnormal mnature,

{57 In the event of any variation of the rates of tax payable or
personal aliowances deductible in refation to any tax year to which
this Act applies, the Commissioner shall prescribe new tables to
take into account such variations and shall, by notice published in

the Gazette, specify the date upon which such tables shall come into
force.

{6} Notwithstanding subparagraph (4) (), where a payment of

remuneration is (0 be made 10 an emplovee by way of —

{a) bonus, gratuity, compensation or other lump sum on ter-
mination of his employment; or
(4} lump sum payment by a superannuation fund on his retire-
ment,
the employer shall, not less than fifteen days prior to the date such
payment is to be made, apply to the Commissioner for a dircction as
1o the amount of tax, il any, which shall be deducted theretrom, and
the employer shall comply with that direction.

Tax
deducnion
tables



Variations
from tax
deduction
tables

Liability o
deduct tax
not abated by
other rights
or
obligations

5. {1} The employer shall, at the written request of an employee,
deduct from his remuneration an ainount of tax greater than that
required to be deducted under the tables.

{2) Where, in respect of any tax year, the Commissioner s of the
opinion that the amount of tax required to be deducied by an
employer in accordance with the tables from the remuneration
payvable to any employee will be substantially less than the amount of
tax which is likely to be charged for that tax year he may direct the
employer by notice in writing to deduct such greater amount than
is prescribed in the tables as appears to the Commissioner (o be
appropriate to the circumstances of that employee, and the employer
shall comply wich that direction.

(3) Where, in respect of any tax year, an employee is of the
opinion that the amount of tax required to be deducted by his
employer in accordance with the tax tables will be substantally
greater than the amount of tax which is likely to be charged for that
tax year, he may apply in the prescribed form to the Commissioner
for the issue of a direction under subparagraph (2} and if the
Commissioner is satisfied that it would be reasonable to do so he
may direct the employer by notice in writing 10 deduct either no tax
or such lesser amount than is prescribed in the tables as appears to
the Commissioner to be appropriate to the circumstances of that
employee, and the emplover shall comply with that direction.

(4} Arequest by an employee to an employer under subparagraph
{1} or a direction made by the Commissioner to an employer under
subparagraph (2) or {3} may be withdrawn at any time by notice in
writing given to the employer and upon receipt of any such notice
the employer shall deduct tax in accordance with the tables,

{3} Nothing in subparagraph {3) shall be construed so as to
authorize the repayment to an employee by the emplover of any
amount of tax which has been deducied.

(6) Any request under subparagraph {1), direction under sub-
paragraph {2} or {3), or notice of withdrawal under subparagraph
(4) shall be complied with by the employer on and afier the pay day
next succeeding a perind of seven days foltowing the receipt by him
of the request, direction or notice.

6. The liability of an employer to deduct tax under this Schedule
shall not be abated or extinguished by reason of -

{a} he fact that the emplover has a right or is, otherwise than in
terms of any law, under an obligation to deduct anv other
amount from the employee’s remuneration and such right
or obligation shall, notwithstanding anything to the contrary
contained in any other law, be deemed to refer only 10 the
balance of remuneration remaining after tax has been
deducted; or



{b) ihe provisions of any law which may provide that the amount
of remuneration shall not be reduced or be subject to artach-
ment.

7. Any tax deducted under this Schedule shall —

{«¢) be due and pavable within the time specified in section 96,
and

(h) when 1t becomes due and payable, be a debt due to the
Government and it unpaid shall bear interest at the rate
specified in section 99 and may be recovered in the manner
provided in section 101.

8. {1) Any agreement between an employer and an employee
whereby the employer agrees to pay, as remuneration to an em-
ployee, an amount expressed to be free of tax, shall be deemed to be
an agreement providing for payment to the employee of such an
amount of remuneration as, after deduction of tax in accordance
with the table appropriate to that empioyee, would leave an amount
equal to the remuneration paid.

¢2) In any case to which subparagraph (1) applies -

(a) the employer shall be liable to pay to the Commissioner an

amount equaj 10 the difference between the remuneration
deemed to be paid and the amount of the remuneration paid ;

(b) such amount shall be deemed (o be tax to be deducted under
this Schedule; and

f¢}) the employee shall be deemed to have received as employ-
ment income the amount deemed to have been paid by the
employer.

9. {1) Every employer who has deducted any tax under this
Schedule in any tax year shall within the time and in relation to the
period of employment specified in subparagraph (2}, furnish to
every employee or former employee to whom remuneration has
heen paid, a certificate in the prescribed form the contents of which
shall include -

{a) the total remuneration accrued to that employce or former
employee; and
{6} the total of the amounts of tax deducied from such remuner-
agon.
(2) The cerdificate referred to in subparagraph (1) shali specify
the period of employment to which it relates and shall be furnished
to the emplovee or former employee —

{a) where the employer has not ceased to be an employer in
relation to that employee at the end of the tax year, within
fificen days after the end of the tax year;

(b} where the employer has ceased to be an employer in relation
to that former employee but has continued to be an employer

Payment 10
or recovery
hy
Commissioner

Payment of
rémunerailion
free of tax

Certificate of
remuneration
and tax
deducted



in relation to other employees, on the date of cessation of the
employment of that person;

(¢} where the employer has ceased to be an employer in relation
to all employees, within fifteen days after the date on which
he ceased to be an employer; or

{d) notwithstanding (a), (4) or (¢} as and when directed by the
Commissioner,

and where an emplovee, other than a casual emplovee 10 whom
subparagraph (3) applies, is employed by the same emplover for
more than one period in any tax year the employer shall furnish
a certificate in respect of each such period.

(3) Where the Commissioner so direcis for the purposes of sub-
paragraph (2), an employer shall be deemed not 1o have ceased o be
an employer in relation to any of his casual cuployees who are likety
to be re-employed from time to time by such emplover in a tax year.

{41 Any employee or former employee who has not recetved a
certificate within the time specified in subparagraph (2) shall apply
to the employer forthwith for such certificate to be furnished and in
the event of such certificate not being furnished within a further
period of fifteen days he shall notify the Commissioner of such failure
by the employer to furnish the certificate.

(5} Every emplovee, when furnishing his tax return for any tax
year, shall attach to such return the certificate furnished under this
paragraph and, in the case of a married man chargeable to 1ax in
respect of the remuneration of his wife, any certificate furnished
to her under this paragraph.

{6) The certificate 10 be furnished under this paragraph by an
emplover to an emplovee or former employee muy be delivered -

fa) by hand to such employee or his authorized agent;

(&) by regisiered letter addressed 1o that employee at his usual or
last known postal address; or

fc} where the taxable income ol that emplovee is not chargeable
to tax  his name, by hand or registered letier addressed o
the person so chargeable.

{75 to the event of Inability 1o deliver » certificate under sub-

paragraph (6} the emplover shall retain such certifiicate and forward
itio the Commissioner with the retuen required under paragraph 13,

181 At the request of an employee or former employvee, an em-
ployer may issue a duplicate certiltcate e the prescribed form.

{97 The Commissioner may control the issue 1o employers of
stocks of unused certificates and may prescribe conditions in regard
to the manner in which they shall be used oy as to the sarrender of
unusect stocks.



(105 Every empleyer shall furnish to the Commissioner, within
filteen days after the end of (he tax vear, a return in the prescribed
form giving details of all cenificates used during the tax vear,

f11 Where an employer uses a mechanical accounting system
the Commissioner inay, subject 1o such conditions as he may impose,
authorize the use by thot emplover of cerdficates in a form other
than thor prescribed.

f12) T any employer o whom subparagraph {11} applies fwls
to comply with any condition imposed by the Commissioner, the
Commissioner may withdraw his authorization of the use of the
certificates reterred 1o therein and the emplover shall forthwith or
trom any date specificd by the Commissioner cease 1o use such
certificates.

(13} Anv certificate bearing the name or the wade name of any
emplover shall, unless the conwary is proved, be deemed o have
been issued by such employer where such ceriificate -

(«) is in the lorm prescribed by the Commissioner and was sup-
plied by the Commissioner to and for the use of such em-
ployer: or

(4} is in o form authorized hy the Commissioner under suh-
paragraph {117 tor use by such emplover.

10. (i; Where in any tax year an employer fails 10 deduct any
tox under paragraph 3, he shall, in addition o any penalwy [or which
he may be liable, be personally liable 1o pay o the Commissioner,
within the time specified in secuon 96, the amount which he has
farled o deducer

2% Where an emplover pays to the Commissioner the amount of

tax which he failed 1o deduct, such amount shall be deemed to have
been deducted under this Schedule.
i3y The employver shall be entded 10 recover from the emplovee
any amownt paid o the Commissioner under subparagraph {2},

1) Where, m relation 10 any pavment of remunervation, an
cruplover has failed o deduct tax under paragraph 3 but the
Commissioner is sausfied -

(@) hat such fajlure o deduet tax was not due 1o any intent o
postponce payment or o avoid the employer’s obligations
under this Schedule and that there is reasonable probability
ol recovering the wax [rom the employee by means other than
under this Schedule; or

(b} that tax deducted under this Schedule from earlier or later
payments of vemuneration is sufficient to meet the amount
of tax which he has failed to deduct,

the Commissioner may absolve the emplover from his tiability
under subparagraph {13,
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(5) Where an employer pays any amount 1o the Commissioner
under this paragraph, he shall not be required 1o include any such
amount in a ceriificate under paragraph 9 unless and unul he
recovers that amount from that employee.

16) Where the Commissioner is sausfted that any amount of tax
which has been set off under section 61 pursuant to a certitcate
under paragraph ¢ has not been deducted by the emplover, the
emplover and the employee shall be joinily and severally hable to
pay to the Commissioner the amount which has been so set off and
such amount shall be recoverable under section [0]:

Provided that where the Commissioner is satisited that the em-
ployee alone was responsible for the incorrect amount heing shown
on the emplovee’s 1ax certificate, the employer shall be absolved
from liability under this subparagraph.

{7) Where it is proved (o the satisfaction of the Commissioner
that any amount of 1ax has been deducted from the remuneration
of an employee, nowwithstanding that the employer has failed o
pay such amount to the Commissioner, no action shall be taken by
the Commissioner for the recovery thereof from the employee.

11. Every emplover shall, in respect of each ol his employees,
maintain a record showing, in relavion o each (ax vear

(a) the amounts of remuneration accrued to that employee; and
fb) the amounts of (ax deducted from such remuneration,

and such record shall be kept available for examination by the
Commissioner as and when required.

12. Every emplover shull, when making dny payment undev
section 96, furnish a tax remittance return in the prescribed form:

Provided that in respect of the final month of a tax year or the
month in which he ceases to be an employer such return shall be
lodged with the return required under paragraph 13.

13. {1} Every emplover shall in yespect of any 1ax vear
(a) within fifteen days after the end of that tax vear; or

(b) where he ceases 10 be an employer during that tax vear,
within itfieen days afier such cessation,

or within such further time as the Commissioner may allow, furnish
to the Commissioner « revurn, in the preseribed form, showing the
total amount of tax deducted by him in respect of all his employees
during that tax year and the total payments of such tax which have
been made to the Commissioner,

(2} The return referred o in subparagropb {1) shall be accom-
panied by the first carbon copy or such other copy as may be

approved by the Commisstoner of all certificates issued under
paragraph 9.



(3% Inthe event of there being any difference between the ol
amovnt of tax deducied and the wotal payvments of such tax made to
the Commissioner, the emplover shall he required o accovat o the
Commuissioner lor such ditference.

14. ;11 Every representative cmplover, in relation o any re-
muneration pad by him in his representavve capacity 1o any
employee, shall be »ub](u 1o the some duties and liabilitics under
this Schedule as if such remuneration had been paid by him in his
personsl capaciy.

225 Ay tax which should be deducted by a nepnesenmu\e
unplmu under this Schedule, any interest due by him under section
99 Griine imposed vnder section 119 or 120 on him shall be recover-
able irorm him but 1o the extent only ol any assets ol the person whom
he represents which may be in his possession or may come 1o him
while acting in his representative capacity.

The executor of the estate of any deceased emplover or the
trustee ol the estate ol any jnsolvent emplover shall fulfil such
obliganons of that emplover under this Schedule as were not fulfilled
at the time of his deadh or insolvency.

15. Nowvithstonding that a company carrying on business in
Botswano does not pay remuneraton 1o any cmployee, it shall be
liable

{a} to register as an employer under paragraph 2; and

(5} 1o lurnish to the Commissioner a return under pariagraph 12

within i{ifteen doy< alter the end of each calendar month in

CVOTY AN Vear,

EIGHTH SCHEDULE
{Section 57}

DEDUCTION OF TAX FROM PAYMENTS DUE UNDER
CERTAIN CONTRACTS WITH NON-RESIDENTS
ARRANGEMENT OF PARAGRAPHS

PARAGRAPH

Notice o be given to Commissioner

Direcuon for deduction

Amount 10 be deducied

Non-resident remains liable to the provisions of the Act
5. Cleruncate of amount of tax deducted

6. Record to be kept of payments made and tax deducted

7. Tax remittance returns

3. Annual return of deductions and remitances

9. Personud liability where failure to deduct tax
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1. Where any person enters into a contract under which payments
will be made to which this Schedule applies, and where the total of
such payments will exceed five thousand rand, that person shall
notify the Commissioner in writing within thirty days from the date
of entering into the contract —

{a) the nature of the contract;

(&) its fikely duration;

{¢) the name and address of the non-resident; and

(d} the amount estimated to be payable under the contract,

and in this paragraph “a conwract’” means a single contract or a
series of contracts.

2. The Commissioner may by notice served on any person direct
that, upon making any payment to which this Schedule applies,
that person shall deduct tax in accordance with paragraph 3.

3. (1) Where the payment, in respect of which a direction is given
under paragraph 2, is made under a contract —

{a) relating to construction operations, the amount of tax to be
deducted shall be twenty percentum of so much of the pay-
ment as is not shown to represent the direct cost to any other
person of materials for use in carrying out those construction
operations; or

(b) for professional services, the amount of tax to be deducted
shall be twenty percentum of the payment.

{2) Where, upon application by a non-resident affected by a
direction given under paragraph 2, the Commissioner is satisfied
that the tax directed to be deducted is excessive in relation to the tax
likely to be charged upon assessment, the Commissioner may —

{a} vary the amount to be deducted; or

(b) cancel the direction and accept such security for payment as
appears to him to be reasonable.

4. No deduction of tax under this Schedule from any payment
made to a non-resident shall relieve that person from the obligation
to furnish any tax return under, or from any other obligations
imposed by, this Act.

5. Every person who has deducted any tax under paragraph 2
shall furnish to the person to whom payment was made a certificate
in the prescribed form showing the amount of the payment made
and the tax which has been deducted therefrom.

6. Every person making any payment to which this Schedule
applies shall maintain a record showing, in relation to each tax year—

(a} the amounts of paymeénts made, in respect of which a direc-
tion has been given; and



(6) the amounts of tax deducted from such payments,

and such record shall be kept available for examination by the
Commissioner as and when required.

7. Every person when making any payment under section 97
shall furnish a tax remittance return in the prescribed form.

8. (1) Every person to whom this Schedule applies shall, in
respect of each tax year, within fifteen days after the end of that tax
year or within such further time as the Commissioner may allow,
furnish to the Commissioner a return in the prescribed form showing
the total amount of tax deducted by him during the tax year and the
total payments of such tax which have been made to the Com-
missioner,

{2) The return referred to in subparagraph (1) shall be accom-
panied by the first carbon copy of all certificates issued under
paragraph 5.

{3) In the event of there being any difference between —

(«¢) the total amount of tax deducted; and

() the total payments of such tax made to the Commissioner,

that person shall be required to account to the Commissioner for
any such difference.

9. 11 Where any person fails to deduct any tax under para-
graph 2, he shall, in addition to any penalty for which he may be
liable, be personally liable to pay to the Commissioner within the
time specified in section 97 the amount which he has failed to deduct.

12} Where any person pays to the Commissioner the amount ot

tax which he failed to deduct, such amount shall be deemed to have
been deducted under this Schedule.

i31 The person making such payment to the Commissioner under
subparagraph {1) shall be entitled to recover such amount from the
person to whom a payment was made under the contract.

4} Where, in relation to any payment to which this Schedule
applies, any person has failed to deduct tax under paragraph 2 but
the Commissioner 1s satisfied that -

{a} thefailure to deduct tax was not due to any intent (o postpone
or to avold that person’s obligations under this Schedule and
that there is reasonable probability of recovering the tax
trom the payee by means other than under this Schedule; or

(#) that tax deducted under this Schedule from earlier or later

payments is sufficient to meet the amount of tax which he¢ has
failed to deduct,

the Commissioner may absolve the person who should have deducted
tax from his liability under subparagraph {1).
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NINTH SCHEDULE
{Section 58)

DEDUCTION OF TAX FROM
DIVIDENDS AND INTEREST PAID TO NON-RESIDENTS

ARRANGEMENT OF PARAGRAPHS
PARAGRAPH

Person paying dividend or interest to deduct tax

Amount to be deducted

Certificate of tax deducted from dividend or interest payment
Record to be kept of payments made and tax deducted

Tax remittance returns

Annual return of deductions and remittances

Personal liability where failure to deduct tax

I S alt

1. Every person who makes any payment to which this Schedule
applies shall deduct tax in accordance with paragraph 2.

2. The amount of tax to be deducted where a payment is made to a
non-resident shall be fifteen percentum of the payment.

3. Every person who has deducted any tax under paragraph 1|
shall furnish to the person to whom payment is made a certificate,
in the prescribed form, showing the amount of the payment made
and the tax which has been deducted therefrom.

4. Every person making any payment to which this Schedule
appliesshall maintain a record showing, in relation to each tax year —

(a) the amounts of dividends or interest paid to each non-
resident; and

(4) the amounts of tax deducted from such payments,

and such record shall be kept available for examination by the
Commissioner as and when required.

5. Every person when making any payment under section 98
shall furnish a tax remittance return in the prescribed form.

6. (1) Every person to whom this Schedule applies shall, in
respect of each tax year, within fifteen days after the end of that tax
year or within such further time as the Commissioner may allow,
furnish to the Commissioner a return in the prescribed form showing
the total amount of tax deducted by him during the tax year and the
total payments of such tax which have been made to the Com-
missioner.



{(2) The return referred to in subparagraph (1) shall be accom-
panied by the first carbon copy of all certificates issued pursuant to
paragraph 3.

(3) In the event of there being any difference between —

{a) the total amount of tax deducted; and

(6) the total payments of such tax made to the Commissioner,

that person shall be required to account to the Commissioner for
any such difference.

7. {1) Where any person fails to deduct any tax under paragraph
1, he shall, in addition to any penaity for which he may be liable, be
personally liable to pay to the Commissioner within the time
specified in section 98 the amount which he has failed to deduct.

(2) Where any person pays to the Commissioner the amount of
tax which he tailed to deduct, such amount shall be deemed to have
been deducted under this Schedule.

{3} The person making such payment to the Commissioner under
subparagraph (1) shall be entitled to recover such amount from the
person to whom a dividend or interest was paid.

(4) Where any person has failed to deduct tax as required under
paragraph 1 but the Commissioner is satisfied that —

{a) the failure to deduct such tax was not due to any intent to
postpone payment or to avoid that person’s obligations under
this Schedule and that there is reasonable probability of
recovering the tax from the payee by means other than under
this Schedule; or

(b) that tax deducted under this Schedule from earlier or later
payments is sufficient to meet the amount of tax which he has
failed to deduct, .

the Commissioner may absolve the person who should have deducted
tax from his liability under subparagraph (1i).
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Passed by the National Assembly this 24th day of May, 1973.

I.P. GonTsk,
Clerk of the National Assembly.



